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An interesting decision has been rendered 
by the Supreme Court of Michigan in a case 
involving the right to tax franchises received 
from a city. Recently the common council 
of the city of Detroit made a heavy increase 
in the assessment of the Detroit United Rail- 
way Company, the corporate name of the 
consolidated railway systems of the city, on 
the ground that its franchises were taxable. 
The railway company applied for a man- 
damus to compel the authorities to strike 
from the assessment rolls the sums alleged to 
represent the value placed on the company’s 
franchise. The supreme court of the State, 
affirming the decision of a subordinate court, 
denied the motion for a mandamus, holding 
that the propriety of treating aggregations 
of property as a unit was as unquestionable 
for the purpose of assessment as for that of 
sale, especially where the various elements 
were so essential to the purpose for which 
they were combined that the withdrawal of 
one would impair the use of or destroy all 
for the purposes for which in their new form 
they were adapted. 


a 





The Supreme Court of Pennsylvania, in 
Commonwealth v. Keary, has affirmed the 
constitutionality of a statute of that State 
making it unlawful for any person not an 
authorized agent of common carriers to sell 
passenger tickets. This is in accord with 
the strong weight of authority on the subject. 
The cases in which this question has arisen 
are as follows: Commonwealth v. Wilson 
(1880), 14 Phila. 384; Fry v. State (1878), 
63 Ind. 552; State v. Corbett (1894), 57 
Minn. 345, 59 N. W. Rep. 317, 24 L. R. A. 
498 ; Burdick v. People (1894), 149 LIl. 600, 
36 N. E. Rep. 948, 24 L. R. A. 152; People 
v. Warden of City Prison (1898), 157 N. Y. 
116, 51 N. E. Rep. 1006, 43 L. R. A. 264; 
Jannin v. State (Tex. Cr. App., 1899), 51 
S. W. Rep. 1126; Railroad Co. v. McCon- 
nell (C. C., Tenn. 1897), 82 Fed. Rep. 65. 
And see State v. Bernheim (Mont. 1897), 49 
Pac. Rep. 441. All of these cases are in 
substantial accord; the case of People v. 


‘cur. 





of the Supreme Court of New York, appar- 
ently unanimously held the act then under 
review to be constitutional. On appeal the 
judgment was reversed. In the opinion of 
the court of appeals, written by the chief 
justice, three of the associate justices con- 
The remaining three of the associate 
justices dissent, two of them filing dissenting 
opinions. In that case, under the construc- 
tion put upon the act by the court, a duly 
constituted agent of one railroad company 
had power to buy and sell tickets of other 
carriers. It will be seen that the Pennsyl- 
vania act contains no provision susceptible 
of the construction upon which the majority 
of the court of appeals of New York have in 
large measure based their conclusions and 
decree. 





The recent decision by the Supreme Court 
of Louisiana of McDermott v. American 
Brewing Co., throws considerable light on 
the question as to what acts are within the 
scope of a servant’s employment making the 
master liable therefor. It appeared in that 
case that plaintiff sought to hold defendant 
liable.in damages for a violent assault and 
battery suffered by him at the hands of its 
(defendant’s) employee, who was a driver of 
defendant’s wagon, and who sold and dis- 
tributed the product of its factory to its cus- 
tomers. Plaintiff’s employer was one of 
defendant’s cash customers, to whom the 
driver was to deliver beer for cash. The 
driver delivered beer to him, and did not re- 
quire the cash. The day after the sale he 
called for the price, and, as it was not paid, 
he sought to take matters in his own hands, 
and resorted to violence. The agreement 
between the driver of the wagon und the de- 
fendant was that cash would be required and 
brought back to the factory for the beer in 
his charge for sale, and, if he failed to return 
either the cash or the beer, he would be made 
to pay his employer by deducting the price 
from his salary. It was held that by the 
effect of the agreement under which the 
driver was employed, in collecting the cash 
at a different time and in a different manner 
than he was instructed to do,’ the employer 
was not made liable for the violent assault. 
If a servant goes outside of his employment, 
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acting with malice, and causing damage, 
the master is not liable. It was not con- 
tended that the defendant was sent for 
this beer. As we interpret the testimony it 
made no difference to them whether or not 
he brought it back, as he was bound for it in 
vase he did not return it, or he was bound to 
pay the price for which he was instructed to 
sell it. 
tween defendant and this servant it had be- 
come the latter’s business. The unlawful 
assault was not in any manner necessary for 
the performance of the driver’s work. A 
servant has implied authority to do what is 
necessary to protect his master’s property or 
to fulfill the duties intrusted to him, but 
neither was sought to be done by this driver. 
In another jurisdiction it has been decided 
that, where a person employed to collect 
payments for machines sold on the install- 
ment plan is instructed, in case of refusal to 
pay, not to touch the machines, or take them 
back, the employer is not liable for an as- 
sault committed by the servant or agent -in 
connection with an attempt, not authorized, 
to seize the machine. Feneran v. Manufact- 
uring Co., 47 N. Y. Supp. 284, 20 App. 
Div. 574. 








NOTES OF IMPORTANT DECISIONS. 


CEMETERIES—RIGHT OF BURIAL—INTERFER- 
ENCE — RIGHT OF ACTION — DAMAGES.—In 
Wright v. Hollywood Cemetery Corporation, 38 
S. E. Rep. 94, the Supreme Court of Georgia de- 
cided that the right of sepulture in a given cem- 
etery lot existed as toa decedent whose deceased 
parent was. while in life, the owner thereof, and 
who, as heir at law of that parent, inberited an 
undivided interest in the lot; that a grandmother, 
with whom a grandchild having no living parent 
resided at the time of such grandchild’s death, 
had the legal right to cause the body to be buried 
in a lot wherein there was, relatively to the 
decedent, a lawful right of sepulture; that a 
brother of the decedent, though a minor, had the 
right to participate with the grandmother in 
causing such burial to be made; that an unlaw- 
fuland unwarranted interference with the exer- 
cise of such right of burial was a tort, which 
gave to the grandmother and brother a cause of 
action against the wrongdoer. and they were en- 
titled to maintain the same without joining with 
themselves as a party plaintiff a non-resident 
sister of the decedent, who was not present when 
the attempt to bury the remains was made; and 
that ina suitfor an unlawful and unwarranted 


By the effect of the agreement be-- 





interference with the exercise of such a right of 
burial, if the injury inflicted upon the plaintiffs 
was wanton and malicious, or the result of gross 
negligence, or a reckless disregard of the rights 
of others, equivalent to an intentional violation 
of them, exemplary damages may be awarded, 
in estimating which the injury to the natural 
feelings of the plaintiffs may be taken into con- 
sideration. 





CONTRACT—MORTGAGE — PAYMENT IN GOLD. 
—In Caston v. Quimby, 59 N. E. Rep. 653, de- 
cided by the Supreme Judicial Court of Massa- 
chusetts, it was held that where plaintiffs were 
employed by defendants to procu’e them a loan 
on a mortgage on land, and a loan was not made 
solely because the lender found insisted on a 
clause in the mortgage that the principal and in- 
terest should be paid in gold, the plaintiffs bad 
not performed the contract, and were not en- 
titled to compensation, since the contract meant 
a loan to be paid in any lawful money, ard the 
mortgage insisted on could have been paid in 
but one kind of money. The court said: 

‘The plaintiffs in this case have not earned a 
commission. They were employed by the de- 
fendants to find someone who would Jend them 
$2,000 on amortgage of land. That means $2,000 
to be repaid in whatever is by the laws of the 
United States legal tender. The plaintiffs did 
not succeed in finding such a person. The per- 
son produced by them was not willing to lend 
on the terms stated by the defendants, but in- 
sisted oninserting aclause ‘thatthe principal 
and interest named in said mortgage should be 
paid in gold.” ‘That means that it can be paid 
only in gold. Bronson v. Rodes, 7 Wall. 229, 19 
L. Ed. 141; Independent Ins. Co. v. Thomas, 104 
Mass. 192. The customer produced by the 
brokers not being ready to do what the principal 
stipulated for, and not being accepted by the 
principal, no commission is due. Fitzpatrick v. 
Gilson, 176 Mass. 477,57 N. E. Rep. 1000. The 
plaintiffs may be right in saying that in view of 
the fact that the country is now on a gold basis, 
and is likely to remain so for the three years the 
mortgage bas to run, the defendants were unrea- 
sonable in the stand they took. If they were un- 
reasonable, the plaintiffs’ customer would seem 
to have been equally so. But whether either or 
both were unreasonable is not material. The 
defendants had theright to insist that the plaint- 
iffs did not bring themselves within their offer. 
If they did not, they have not earned a commis- 
sion, whether the defendants were or were not 
reasonable.”’ 





GUARDIAN AND WARD—CONTRACT BY GUARD- 
IAN—POWER TO BIND WARD — PERSONAL LIA- 
BILITY OF GUARDIAN.—One of the points de- 
cided by the Supreme Court of Utah, in Andrus 
v. Blazzard, 63 Pac. Rep. 888, is that a guardian 
has no power to make a contract binding upon 
the ward or upon his estate, however beneficial 
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to the ward the contract may be; and such con- 
tracts made by him impose a personal liability 
upon himself, and his protection from logs lies in 
his right to charge the expenditures to the ward’s 
estate in his account. The court says in part: 

*‘In the case of Brown v. Eggleston, 53 Conn. 
110,119, 2 Atl. Rep. 321, the court said: ‘It has 
been repeatedly decided in Massachusetts that a 
guardian has no power to bind the ward or his 
estate by his contract. Thacher v. Dinsmore, 5 
Mass. 299; Foster v. Fuller, 6 Mass. 58; Wallis v. 
Bardwell, 126 Mass. 366. Administrators and 
guardians in this respect are closely analogous 
to conservators. The powers and duties of a 
conservator are defined in a general way by stat- 
ute: He ‘‘shall have the charge of the person 
and estate of such incapable person.”? ‘**The con- 
servator shall manage all the estate of bis ward, 
and apply the net income thereof, and, if neces- 
sary, any part of the personal estate, to support 
him and hisfamily and to pay his debts,and may 
sue for and collect all debts due to him.’’ The 
statute neither expressly nor impliedly authorizes 
the conservator to make contracts in the name of 
the ward, and the ward is legally incapable of 
making a contract. A conservator, unlike an 
overseer, acts independently of his ward, and in 
all his transactions he alone is the responsible 
party. He is not, however, bound to contract 
debts and pay them from his own estate. The 
law places in his hands ample means for supply- 
ing himself with funds to meet all his obliga- 
tions. If he suffers loss personally, it must be 
through his own neglect. Sabrina Main being in 
fact and in law incapable of making a contract 
when the services were rendered, it is difficult to 
conceive how she or her estate can be held liable 
ex cc ntractu.’ In the case of Academy v. Augus- 
tini, supra, the court quotes with approval the 
following from Sanford v. Howard, 29 Ala. 692: 
‘*The purchases of trustees, including executors, 
administrators, and guardians, when made in 
obedience to the duties of the trust, impose upon 
them a personal liability. The seller [or, we 
may insert, the person to whom a debt is con- 
tracted] must look to them for payment, and they 
must look to the trust estate for reimbursement.”’ 
This is everywhere, in this country, as well as in 
England, held to be the law; and appellant’s 
counsel admit it.” In Hardy v. Bank, supra, the 
court said: ‘In Thacher v. Dinsmore, 5 Mass. 
299, it is held that a guardian signing a note as 
guardian cannot bind the estate of the ward. 
This doctrine was approved in Foster v. Fuller, 6 
Mass. 58; the court there saying that, although 
the note states that he. promises as guardian, yet 
he is personally bound. ‘To the same effect are 
Tenney v. Evans, 14 N. H. 343; Jones v. Brewer, 
1 Pick. 314; Barnaby v. Barnaby, 1 Pick. 221; 
Bicknell v. Bicknell, 111 Mass. 266; Thompson v. 
Boardman, 1 Vt. 367; Daniel, Neg. Inst. § 271; 
Schouler, Dom. Rel. 464; 1 Pars. Cont. 136. In 
Phelps v. Worcester, 11 N. H. 51, 53, the court 


say: ‘The rule that the guardian, when he un- : 





dertakes to act for the ward in contracts with 
others, should alone be liable, is sustained by the 
soundest reason. A different rule would subject 
the ward to numerous suits, the merits of which 
might be wholly unknown to him. In all ex- 
penditures arising under such contracts, the 
ward should be liable only to his guardian. He 
is then answerable to but one individual, and 
then only ona decree of court, on settlement of 
his guardianship accounts.’’’ In Sperry v. Fan- 
ning, 80 Ill. 375, the court quotes with approval 
the following from 1 Pars. Cont. 136: ‘A guard- 
ian cannot by his own contract bind the person 
or estate of his ward; but if he promise, on suffi- 
cient consideration, to pay the debt of his ward, 
he is personally bound by his promise, although 
h2 expressly promises as guardian. And itis a 
sufficient consideration if such promise dis- 
charges the debt of the ward, and a guardian 
who thus discharges the debt of his ward may 
lawfully indemnify himself out of the ward’s es- 
tate.’ In the case of Fessenden v. Jones, 52 N. 
Car. 14, the court said: ‘The guardian is 
charged with the duty of controlling and manag- 
ing the person and property of the ward, and 
judging of the expenditures which may be need- 
ful for either, and he also is informed of the con- 
dition of the ward's resources. Hence the con- 
tract should be made with the guardian, and 
hence the guardian ought to be looked to for 
payment. To allow a departure from the above 
rule would, in the first place, have the effect to 
encourage inthe youth of the country appeals 
frum the judgments of their guardians, and, in 
the next, make the right to compensation on the 
part of the creditor depend upon a condition of 


‘things of which he had no means to judge, and 


therefore uncertain and precarious. * * * It 
will be seen from the foregoing considerations, a 
guardian is not in the condition of an ordinary 
agent or factor, and therefore the same legal re- 
lations, in all respects, do not subsist between 
them and those whom they respectively repre- 
sent. The former represents one who has no 
legal capacity to contract for himself; the latter, 
one who is fully able to contract and bind, were 
he present. The former is substituted by the 
law, and stands in loco parentis. The latter is the 
appointee of his principal, and that principal can 
at any moment abrogate or modify his power. 
This want of analogies between the twoin the 
sources and limits of their powers makes it ob- 
vious there can be no complete analogy between 
them as to liabilities or exemptions.’ In Hunt 
v. Maldonado, supra, the courtsaid: ‘The action 
is to recover an attorney’s fee for services ren- 
dered to the guardian of a minor in pursuance of 
a written contract. The action is avainst the 
minor. If the guardian made a valid contract 
with the attorney, he may be held liable; and if 
he pays it, and the probate court shall deem the 
expenditure reasonable and necessarv to protect 
the interests of the ward, it may be allowed from 
the ward’s estate. But it is an expense incurred 
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by the guardian in the performance of his duties, 
for which he is primarily liable.’ This language 
is quoted with approval in Morse v. Hinckley, 
124 Cal. 158, 56 Pac. Rep. 896. 

‘*In the case at bar a just indebtedness of the 
ward to the attorneys heretofore mentioned has 
been paid, and it was the duty of the guardian to 
pay the same from the estate of his ward. He 
performed this duty by executing the note in 
question as guardian; and notwithstanding the 
form ofthe note, on the face of the same, and 
according to its legal effect, we think it is clear, 
under the authorities, that tbe guardian is per- 
sonally bound, and must look to the estate of his 
ward in his settlement with the court for reim- 
bursement.”’ 





ESTATE ASSIGNED BY AGREEMENT OF HEIRS 
WITHOUT ADMINISTRATION — ACTION BY AD- 
MINISTRATOR BARRED — COLLATERAL ATTACK. 
—In the case of Richardson v. Cole it is held 
by the Supreme Court of Missouri, that where an 
intestate left personalty and no debts, and the 
heirs (all being of age) by a written agreement 
assigned their interests to one of their number, 
who took possession of the property, the public 
administrator, who obtained letters on the estate 
twelve years later, could not recover the property 
from such heir; and that in an action by the pub- 
lic administrator to recover personalty paid to 
one of the heirs under a written agreement of all 
the heirs, who were of age, assigning their inter- 
ests to such heir, the defense that there were no 
debts, and that the personalty had been right- 
fully assigned to defendant, was not a collateral 
attack on the order of the probate court direct- 
ing the plaintiff to take charge of the estate. ‘The 
court said: 

“It may be conceded at the outset that the 
legal title to personal property of a deceased per- 
son is in the administrator, who holds it in trust 
for heirs and legatees, and that he alone can sue 
for and recover the assets of such deceased per- 
son. But the mere legal title passes to the ad- 
ministrator. The equitable descends to the heirs 
or legatees, who are entitled to distribution. The 
defense interposed here is an equitable one, and 
sets up that there were no debts against the de- 
ceased, and that by agreement between those en- 
titled to the property it had been transferred to 
one of their number, the defendant Rachel G. 
Metcalfe; and the effect of the demurrer is to ad- 
mit these defenses to be true. But plaintiff con- 
tends that the defenses pleaded afford no barrier 
to the administrator’s right of recovery, either at 
law or in equity. In support of this position, 
Bartlett v. Hyde, 3 Mo. 490; Naylor's Admr. v. 
Moffatt, 29 Mo. 126; Smith v. Denny, 37 Mo. 20; 
McPike v. McPike, 111 Mo. 216, 20 S, W. Rep. 
12; and Green v. Tittman, 124 Mo. 372, 27S. W. 
Rep. 391, are relied upon. Butéhese decisions 
go no further than has already been conceded; 
that is, that the administrator is, under ordinary 
circumstances, entitled to the possession of the 





personal property of the deceased, and that his 
right to sue for such poesession is exclusive of all 
others. The law does not require the doing of a 
useless and unnecessary thing, and this would be 
the result in this case if plaintiff's position be 
sustained, and defendants compelled to pay him 
the value of the assets belonging to Lillie Kate 
Fagin, deceased, when no part of it is needed for 
the payment of debts, in order that he may, in 
turn, pay it back to the defendant Metcalfe, who 
owns the interest ofall the other heirs. In the 
case of McCracken v. McCaslin, 50 Mo. App. 85, 
Robert H. McCracken died intestate, possessed 
of personal property, and leaving several heirs 
who were of age, but no debts. The heirs made 
distribution among themselves of all the prop- 
erty. Afterwards, at the instance of one of the 
heirs, the probate court, after giving notice to 
those first entitled to administer, upon their re- 
fusal ordered the public administrator to take 
charge of the estate. A motion was made by the 
plaintiffs in the probate court to set aside this 
order for the reason that distribution had been 
made, and that there were no debts. The motion 
was overruled, and upon appeal to the circuit 
court the motion was sustained, and the admin- 
istrator appealed. It is held, when there are no 
creditors, and the heirs are of age, an adminis- 
trator would be a mere naked trustee, and it 
would seem idle, as well as a waste of the estate, 
to go through the form of administration against 
the will of the heirs, as evidenced by their set- 
tlement and distribution of the property among 
themselves, which all the parties would be es- 
topped from disputing if the adjustment was 
made without fraud orimposition. In Walworth 
v. Abel, 52 Pa. St. 370, it is said: ‘While the 
mere legal title passes to the administrator, the 
equitable descends upon the parties entitled to 
distribution. If there be no creditors, the heirs 
have a complete equity in the property; and, if 
they choose, instead of taking letters of admin- 
istration, to distribute it by arrangement made, 
and executed among themselves, where is the 
principle which forbids it? The parties to such 
an arrangement, executed, would be forever 
equitably estopped from disturbing it, as amongst 
themselves, upon the most familiar principles of 
justice. * * * If there be no creditors in this 
case, the recovery of the value of the cattle would 
beonly for the purpose of distribution among the 
heirs; but this day they have done themselves by 
an appropriation of the value already, and thus 
is accomplished what cannot be done over again 
without breaking up the arrangement, and with- 
out manifest injustice to the defendant.’ To the 
same effect is Weaver v. Roth, 105 Pa. St. 408. In 
the case of Needham vy. Gillette, 39 Mich. 574, 
the following language is used: ‘Where there 
are no creditors, and the heirs of age. an admin- 
istrator would be a mere naked trustee; and it 
would seem idle, as well as waste of the estate, 
to go through the form and expense of adminis- 
tration against the will of the heirs, as evidenced 
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by their settlement and distribution of the prop- 
erty among themselves. When, under such cir- 
cumstances, « settlement and domestic distribu- 
tion is made without fraud or mistake, thereis no 
necessity for administration.’ So, in Woodhouse 
v. Phelps, 51 Conn. 52], it was held that while it 
is true, as a general proposition, that the title to 
personal property vestsin an executor or admin- 
istrator, yet he is a mere trustee for creditors and 
for heirs or legatees; and where the property is 
not wanted for the payment of debts, and is 
rightfully in the possession of the persons who 
have the equitable title to it, the naked title of 
the executor or administrator is not sufficient in 
equity against such equitable and rightful pos- 
session. The same rule is announced, in more 
emphatic terms, if possible, in the case of Lewis 
v. Lyons, 13 Il]. 117, in which it is held that an 
administrator has the legal title to the personal 
estate of his decedent, as trustee for the payment 
of debts, but after they are paid the residue of 
such estate belongs to the heirs; that a court of 
equity is not bound at all times to enforce a strict 
legal right, and will not require an heir to pay 
over money to an administrator when such ad- 
ministrator has no debt to pay, nor any use to 
make of it connected with the estate, merely that 
he may retain it for his own benefit, or be paid 
his costs and commissions. [In fact, our atten- 
tion has not been called to an authority to the 
contrary. 

‘But plaintiff insists that the defense is simply 
a collateral attack upon the order and judgment 
of the probate court directing him, as public ad- 
ministrator, to take charge of the estate, which, 
if true, the facts pleaded as such defense afford 
no defense to this action, for the validity of that 
order cannot be questioned in this action. Riley’s 
Admr. v. McCord’s Admr., 24 Mo. 265; Naylor’s 
Admr. v. Moffatt, 29 Mo. 126; Green v. Tittman, 
124 Mo. 372, 27S. W. Rep. 391. But we are un- 
able to assent to this contention. Upon the con- 
trary, the question simply is as to the right of the 
administrator to the possession of property to 
which he is only entitled for the payment of 
debts against the estate, and for distribution 
among the heirs of deceased where there are no 
debts; and distribution of the property was made 
more than ten years before the institution of this 
suit among the heirs by common consent, who 
were of age and competent todo so. We know 
of no principle of law which forbids such a dis- 
tribution by the heirs under such circumstances ; 
and if it would not bea mockery of justice for a 
court of equity to require the defendants to pay 
over to plaintiff, when there are no debts against 
the estate to pay, and no legitimate use for it in 
his capacity as administrator, merely for the pur- 
pose of allowing him to obtain it and use it, and 
then pay it back to them, less his costs and com- 
missions, it is difficult to say what would.” 





INSURABLE INTEREST IN THE LIFE 
' OF A PERSON. 


By the ancient common law, insurance ob- 
tained by one on the life of another, in which 
he had no insurable interest, was void.' In 
the early part of the eighteenth century, 
however, it was held in cases of marine in- 
surance, where the policy provided that the 
assured could recover ‘‘interest or no inter- 
est,’’ that he need not have any interest.? 
And the same ruling was afterwards made 
when the policy did not contain such a pro- 
vision. The same doctrine was extended to 
life insurance, and it was held that one could 
insure the life of a stranger, that he need not 
have any interest in the life of the insured.‘ 
This led to the passage of 14 Geo. III., ch. 
48, which act, after reciting ‘‘that making 
insurance on lives or other events in which 
the assured shall have no interest has been 
found by experience to have introduced a 
mischievous kind of gambling,’’ provided 
that insurance on tbe life of a person in which 
the assured had no interest should be null 
and void. The courts of this country have 
followed the early common law, and have 


. held that a contract of life insurance without 


an insurable interest to support it is void.® 
Such a contract is condemned because it isa 
wager, and also because it gives to one per- 
son an interest, notin the life, but in the 
death of another, and thus tempts him to the 
commission of a crime. 

While courts and text writers agree 
that an insurable interest is necessary 
to the validity of a contract of life in- 
surance, they are not able to agree upon 
a definition of it. The rule as laid 
down in the earlier cases was that ‘‘the in- 


1 Lynch v. Dalzell, 4 Bro. F. C. 481; Saddler’s Co. 
v. Bodcock, 2 Atk. 557. See statement by Pollock, 
C. B., in Shelling v. Accidental Death Ins. Co., 2 Hurl. 
& N. 42; Conn. Mut. Life Ins. Co. v. Schaefer, 94 U. 
S. 457; Ruse v. The Mutual Ben. Life Ins. Co., 23 N. 
Y. 516. 

2 Depoba v. Ludlow, Comyn, 361. This case led to 
the enactment of 19 Geo. II., ch. 37, which prohibited 
marine insurance where the insured had no interest 
in the vessel insured. 

3 Crauford v. Hunter, 8 Term Rep. 14. 

4Schweiger v. Magee, Cook & Al. 182. See also 
Cousine v. Nantes, 3 Taunt. 513; Lucena v. Crau- 
ford, 3 Bos. & P. 101, N. R. 269; Ruse v. The Mut. 
Ben. Life Ins. Co., 23 N. Y. 516. 

5 Lord v. Dall, 12 Mass. 115;jRuse v. The Mut. Ben. 
Life Ins. Co., 28 N. Y. 516. See Trenton Mut. Life & 
Fire Ins. Co. v. Johnson, 4 Zab. 576. 
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surable interest in the life of another person 
must be a direct and definite pecuniary in- 
terest.’’"® But contracts of insurance being 
treated by the courts with increasing lib- 
erality, it is held in later cases that, ‘‘an in- 
surable interest is not necessarily a definite 
pecuniary interest, such as is recognized and 
protected at law; it may be contingent, re- 
stricted as to time or indeterminate in 
amount, but it must be actual, such as will 
reasonably justify a well-grounded expecta- 
tion of advantage, dependent upon the life 
insured, so that the purpose of the party 
effecting the insurance may be to secure that 
advantage, and not merely to puta wager 
on human life.’’’ The Supreme Court of 
Rhode Island, in a recent case,® has held 
that a pecuniary interest is not necessary ; 
that a moral obligation is sufficient. An 
aunt had insured the life of a niece who had 
lived with her for several years, and whom 
she had supported. The insurance was up- 
held, the court saying that ‘‘here was a 
moral obligation from which the aunt had 
the right to expect care and kindness from 
the niece in case of need.’’ It may be 
doubted whether the courts of other States 
will extend the doctrine to this limit. 

In Warnock v. Davis,’ Justice Field used the 
following language, which has often been 
quoted with approval: ‘‘Insurable interest 
may be stated generally, however, to be such 
an interest, arising from the relations of the 
party obtaining the insurance, either as cred- 
itor of or surety for the assured, or from ties of 
blood or marriage to him, as will justify a 
reasonable expectation of, advantage or ben- 
efit from the continuance of his life.’’ In 
May on Insurance” it is said: ‘:To have an 
insurable interest in the life of another, one 
must be a creditor or surety, or be so related 
by ties of blood or marriage as to have rea- 
sonable anticipation of advantage from his 
life.’’ It is submitted that a person need 


6 Charter Oak Life Ins. Co. v. Brant, 47 Mo. 419; 
Kent, Com. vol. 8, *368. 

7 Appeal of Corson, Exer., 113 Pa. St. 438; Miller v. 
Eagle Life & Health Ins. Co. (N. Y.), 2 E. D. Smith, 
268; Hoyt v. New York Ins. Co. (N. Y.), 3 Bosw. 440; 
Morrell v. Trenton Mut. Life & Fire Ins. Co., 10 
Cush. 282; Bevin v. Conn. Mut. Life Ins. Co., 28 
Conn. 244. 

8 Cronin vy. Vermont Life Ins. Co., 40 Atl. Rep. 497 
(1898). 

® 104 U.S. 775. 

0 Sec. 102a (3d Ed.). 





not belong to one of the classes mentioned 
before he can insure the life of another. Has 
not one who is being educated and supported 
by another, one who stands to him in loco 
parentis, such an interest in his life that be 
may protect it by insurance, although he be 
neither his creditor nor his surety, nor re- 
lated to him by ties of blood or marriage? 
Such was the ruling of the Supreme Court of 
Pennsylvania in a recent case where a serv- 
ant girl was held to have an insurable inter- 
est in the life of one who had taken her into 
his family, educated her, and procured for 
her employment, although, as the court said, 
‘‘she was nota creditor of the insured, nor a 
relative, nor connected by ties of blood or 
marriage, butonly a friend of the insured.’’”! 
It is submitted that this decision is in accord 
with the true rule, viz., that one has an in- 
surable interest in the life of another when 
he has a reasonable expectation of substan- 
tial benefit from its continuance, or material 
loss from its termination, although he be not 
a creditor of or surety for the insured, nor 
related to him by ties of blood or marriage.” 

Every person has an insurable interest in 
his own life, and may insure it in any sum 
that may be agreed upon by the insurer and 
himself. But to whom may the parties pro- 
vide that the insurance money shall be pay- 
able? A provision that it shall be payable to 
one having no insurable interest in the life 
insured is held by some courts to be void, 
for the reason that it gives to the beneficiary 
an interest in the early death of the insured.” 
But not every contract or provision that 
it gives to one person an interestin the death 
of another is void. Does not a legatee 
have ‘an interest in the early death of the 
legator, and a devisee an interest in the early 
death of the devisor? Is not the same true 
of a remainder-man and the life tenant? And 
does not a creditor who insures the life of an 
insolvent debtor, or one who holds a policy 
on his debtor’s life after the debt is paid, 
have an incentive to take the life of his 
debtor? Yet a legacy, a devise, a remain- 


11 Carpenter v. United States Life Ins. Co., 161 Pa. 
St. 9, 28 Atl. Rep. 943. 

12 Hoyt v. New York Ins. Co., 3 Bosw. 440. 

13 Caudell v. Woodward, 96 Ky. 646, 29S. W. Rep. 
614. See Gilbert v. Moose, 104 Pa. St. 74. It is still 
an open question in Texas. Mayher v. Ins. Co., 87 
Tex. 168, and Taylor v. Travelers’ Ins. Co., 15 Tex. 


| Civ. App. 254. 
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der, or an insurance on the life of an in- 
solvent debtor, is not for this reason invalid. 
Moreover, the insurable interest of the in- 
sured in his own life prevents the contract 
from being a wager. It is accordingly held 
in the best considered, and in a majority of 
the cases, that the insurance money may be 
made payable to any one, evento astranger.4 
But if the beneficiary bears the expense of 
procuring the insurance, and pays the pre- 
miums, he is in reality the contracting party, 
and insuch a case it is necessary that he 
should have an insurable interest in the life 
insured. 

The question of the relationship that 
will give rise to an insurable interest has 
often been presented to the courts, but the 
cases that have dealt with it are far from be- 
ing harmonious. The Supreme Court of 
Louisiana, in discussing this question, said: 
‘When the insurable interest arises or is im- 
plied from relationship, it will be deemed to 
exist when the relationship is such that the 
insurer has a legal claim upon the insured for 
services or support. Even though such legal 
claim does not exist, yet where from the per- 
sonal relations of the two, and the kindness 
and good feeling displayed by the insured to 
the insuree, the latter has a reasonable right 
to expect some pecuniary advantage from 
the continuance of the life of the former, or 
to fear some loss from his death, an insurable 
interest will be held to exist.’’ Under this 
rule a husband has an insurable interest in 
the life of his wife because he is entitled to 
her society and services,” and she has an in- 


14 Campbell v. New England Mut. Life Ins. Co., 98 
Mass. 381; Provident Life Ins. Co. v. Baum, 29 Ind. 
236; Tae Bloomington Mut. Ben. Assn. v. Blue, 120 III. 
121; Lemony. Phenix Mut. Life Co., 88 Conn. 394; 
Reeves v. Life Ins. Co., 27 N. Y. 282; Fairchild v. 
New England Mut. Life Ins. Co , 51 Vt. 613; Langdon 
v. Union Mut. Life Co., 14 Fed. Rep. 272; Classey v. 
Metropolitan Life Ins. Co., 32 N. Y.S. 335, 84 Hun, 
350; Heinlein v. Ins. Co., 101 Mich. 250; Robinson v. 
United States Mut. Acc. Assn., 68 Fed. Rep. 825; 
American Employers’ Liability Co. v. Barr, 68 Fed. 
Rep. 878; Overbeck v. Overbeck, 155 Pa. St. 5; Albert 
v. Ins. Co., 122 N. Car. 92, 

145 Wainwright v. Bland, 1M. & W. 32, Big. Cas. 
vol. 2, p. 250, note; Equitable Life Assur. Soc. v. 
Paterson, 41 Ga. 338, Big. Cas. vol. 3, p. 584, note; U. 
B. Mut. Aid. Soe. v. McDonald, 122 Pa. St. 489, 15 Atl. 
Rep. 439; Trinity College v. Ins. Co., 113 N. Car. 244, 
188. E. Rep. 175. See Langdon v. Union Mut. Life 
Ins. Co., 14 Fed. Rep. 272, and Clement v. N. Y. Life 
Ins. Co., 46 S. W. Rep. 561. 

16 Rombach v. Insurance Co., 35 La. Ann. 233. 

17 Currier y. Continental Life Ins. Co., 57 Vt. 496, 





curable interest in his life because she is en- 
titled to support from him.'"* When a man 
and woman live together as husband and 
wife, although no marriage ceremony has 
been performed, each has an insurable inter- 
est in the life of the other, for each has a rea- 
sonable right to expect some pecuniary ad- 
vantage from the continuance of the life of 
the other, or to expect some loss from the 
other’s death.'® The same principle applies 
to an insurance by a wife on the life of her 
husband, although the marriage is invalid by 
reason of the wife having a former husband 
living. A woman engaged to be married 
has an insurable interest in the life of her 
intended husband, for if he performs his 
agreement she will have an insurable interest 
in his life, and if he refuses to perform it 
sbe will have a right of action against him 
for breach of promise.** The insurable in- 
terest of a parent in the life of a child, and 
of the child in the life of a parent, arising 
from the mere fact of this relationship is made 
to depend under this rale upon the existence 
of legal obligations. The father being 
entitled to the services of his minor 
child, and the minor child being entitled to 
protection and maintenance by his father, 
each has an insurable interest in the life of 
the other.” But a father has no insurable in- 
terest in the life of an adult child by virtue 
of that relation, as these legal obligations no 
longer exist. A mother has no insurable 
interest in the life of ber child on account of 
the relationship alone, because she is not en- 


and note; Gambs v. Covenant Mut. Life Ins. Co., 50 
Mo. 44. 

18 St. John v. The American Mut. Life. Ins. Co., 18 
N. Y. 31, 2 Duer, 419; Reed v. Royal Exchange As- 
sur. Co.. Peake’s Add. Cases, 70; Baker v. Union 
Mut. Life Ins. Co., 43 N. Y. 283. 

‘ 19 Watson v. Continental Mut. Life Assn., 21 Fed. 
Rep. 698. 

2 The Equitable Life Assur. Soc. v. Paterson, 41 
Ga. 338; Lampkin v. Insurance Co., 11 Colo. App. 249, 
52 Pac. Rep. 1040. 

21 Chisholm v. National Capitol Life Ins. Co., 52 
Mo. 218; Taylor v. The Travelers’ Ins. Co., 15 Tex. 
Civ. App. 254, 89S. W. Rep. 185. 

22 Mitchell v. Union Life Ins. Co., 45 Me. 104; 
Loomis v. Eagle Life & Health Ins. Co., 6 Gray, 396; 
Gratton v. National Life Ins. Co., 15 Hun, 74; Geof- 
froy v. Gilbert, 88 N. Y.S. 643,5 App. Div. 98. In 
England the father’s interest in the life of his son 
must be a pecuniary one. Halford vy. Kymer, 10 B. & 
C. 724. 

23 Guardian Mut. Life Ins. Co. v. Hogan, 80 III. 35; 
Chicago Guaranty Fund Life Soc. v. Dyon, 79 Ill 
App. 100. 
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titled to its services,™* nor has a child an in- 
surable interest in the life of its mother, 
because it must look to its father for pro- 
tection and support.* But where, by statute, 
the mother is given the same rights as the 
father to the services of her child, she is 
thereby invested with an insurable interest 
in its life.* A grandparent has no legal 
claim to the services of his grandchild, nor 
has a grandchild any right to demand protec- 
tion and support from his grandparent, con- 
sequently this relationship does not give rise 
to an insurable interest.” And the same is 
true of brother and sister,% uncle and 
nephew,” aunt and niece,® stepson and step- 
father,*! mother-in-law and son-in-law. But 
in any of these cases, if it can be shown, 
‘‘that from the personal relations of the two, 
and the kindness and good feeling displayed 
by the insured to the insuree, the latter has 
a reasonable right to expect some pecuniary 
advantage from the continuance of the life of 
the former,or to fear some loss from his death. 
an insurable interest will be held to exist.’’* 

Many courts reject the doctrine of the fore- 
going cases as being too narrow and opposed 
to the spirit of liberality with which contracts 
of insurance are regarded. In a leading case 
in Massachusetts, Shaw, C. J., in delivering 
the opinion of the court, said: ‘*‘We cannot 
doubt that a parent has an insurable interest 
in the life of a child, and, vice versa, a child 
in the life of a parent; not merely on the 
ground of a provision of law, that parents 
and grandparents, children and grand- 
children, are bound to support their lineal 
kindred when they may stand in need of re- 
lief, but upon considerations of strong 


*4 Prudential Ins. Co. of America v. Hunn (Ind. 
App.), 52 N. E. Rep. 772. 

25 Continental Life Ins. Co. v. Volger, 89 Ind. 572. 

26O0’Rourke v. John Hancock Life Ins. Co., 81 N. 
Y. S. 130, 10 Mise. Rep. 405. Butsee The Peoples’ 
Mut. Ben. Soc. v. Templeton, 16 Ind. App. 126. 

27 Burton v. Conn. Mut. Life Ins. Co., 119 Ind. 207. 

23 Lewis v. Pheenix Mut. Life Ins. Co., 39 Conn. 100. 

29 Singleton v. St. Louis Mut. Ins. Co., 66 Mo. 63; 
Prudential Ins. Co. of America v. Jenkins, 15 Ind. 
App. 297. 

80 Appeal of Corson, Exer., 113 Pa. St. 438. 

31 U. B. Mut. Aid Soc. v. McDonald, 122 Pa. St. 524, 
15 Atl, Rep. 439. 

32 Romba hb v. Ins. Co., 35 La. Ann. 2383. 

83 Adam’s Admr. v. Reed (Ky.), 35 L. R. A. 692, 38 
S. W. Rep. 420, overruling same case in 36 S. W. Rep. 
568. 

34 Loomis v. Eagle Life & Health Ins. Co.,6 Gray, 
396. 





morals, and the force of natural affection be- 
tween near kindred, operating often more 
efficaciously than those of positive law.’’ 
It has accordingly been held a granddaughter 
has an insurable interest in the life or her 
grandfather ;* a sister in the life of her 
brother ;* and in a recent case in South Car- 
olina it is held that a son is presumed to 
have an insurable interest in the life of his 
mother.” When it is said that one person 
has an insurable interest in the life of an- 
other by virtue of a cert.in relationship, no 
more is meant, it is believed, that such is the 
presumption, aad it is submitted that the in- 
surer may show that the assured had no 
reasonable expectation of benefit from the 
continuance of the life insured, and if this is 
shown it will be a complete defense to tre 
contract. As said by the Supreme Court of 
the United States: ‘‘In all cases there must 
be a reasonable ground, founded upon the 
relations of the parties to each other, either 
pecuniary er of blood or affinity, to expect 
some benefit or advantage from the cortin- 
uance of the life of the assured.’’** 

Is a life insurance policy assignable, and if 
so, to whom? The Supreme Court of Massa- 
chusetts, in Stevens v. Warren, held that a 
policy of life insurance was not assignable to 
one who had no insurable interest in the life 
of the insured. The reason given was that the 
assignee would thus acquire an interest in the 
early death of the insured, which, it was said, 
would be contrary to the policy of the law. 
Subsequently the Supreme Court of Indiana, 
in Franklin Life Ins. Co. v. Hazzard,* a case 
where an assignment of a policy of $3,000 
for $20 was held invalid, said that a life in- 
surance policy could not be assigned toa 
stranger. This was merely a dictum, for the 
court based its decision on the disproportion 
between the amount of the policy and the 
sum paid by the assignee. The question was 


35 Corbett v. Metropolitan Life Ins. Co., 55 N. Y. S. 
sive 

3% Lord v. Dall, 12 Mass. 115, a leading case; Ips. 
Co. v. France, 94 U. S. 561; Equitable Life Ins. Co. v. 
Hazlewood, 75 Tex. 338, 128. W. Rep. 621; Hosmer 
v. Welch, 107 Mich. 470. 

37 Croswell v. Association, 51S. Car. 103,28 S. E. 
Rep. 200 (1897). See also Reserve Mut. Ins. Co. v. 
Kane, 81 Pa. St. 154. 

38 Warnock vy. Davis, 104 U.S. 775. See Currier v. 
Continental Life Ins. Co., 57 Vt. 496, and note. 

39101 Mass. 564. 

40 41 Ind. 116. 
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discussed by the Supreme Court of the 
United States in Warnock v. Davis.“ In this 
case a party insured his life for $5,000, and 
on the succeeding day, in accordance with a 
prior agreement, he assigned it to one having 
no insurable interest in his life. The 
assignee paid the expense of procuring the 
insurance, and also paid all premiums. The 
assignment was merely a cover for a wager, 
and might well have been heldinvalid on this 
ground, but the court went further and laid 
down the broad doctrine that the assignee of 
a life policy must have an insurable interest 
in the life insured. This was clearly unnec- 
essary. Several of the State courts, follow- 
ing the dicta in these cases, have enforced 
the rule as there laid down.” The courts of 
New York, on the other band, in a long line 
of decisions, have held that a contract of 
life insurance, valid in its inception, is 
assignable like any other chose in action.* 
The interest of the insured in his own life 
prevents the contract from being a wager, 
and the contention that the assignment is in- 
valid because the assignee is given an interest 
in the death of the insured is rejected as un- 
sound. If a policy may be transferred abso- 
lutely to a creditor in full payment of a debt 
there appears no reason why it may not be 
assigned to a stranger. And if a policy can 
be assigned only to those having an insurable 
interest in the life of the insured its value 
will be greatly impaired, and the insured, if 
unable at any time to pay the premiums, 
may be forced to sacrifice it. To be assign- 
able, however, the policy must be valid in 
its inception, and must not be a cover fora 
wagering transaction. 

This question of the assignability of a life 
insurance policy was again before the Su- 
preme Court of Massachusetts in Mutual 
Life Ins. Co. v. Allen, and it was there said 
that the language of the court in Stevens v. 


41104 U.S. 775. 

42 Missouri Valley Life Ins. Co. v. Sturges, 18 Kan. 
93; Helmetag’s Admr. v. Miller, 76 Ala. 183; Basye v. 
Adams, 81 Ky. 368; Roller v. Moore’s Admr., 86 Va. 
512, 10S. E. Rep. 241; Schlamp v. Barnes’ Admr. 
(Ky.), 518. W. Rep. 312. 

43 St. John v. The American Mut. Life Ins. Co., 13 
N. Y. 31, 2 Duer, 419; Valton v. The National Loan 
Fund Assur. Soc.,20 N. Y. 32,22 Barb. 9; Olmstead 
v. Keyes, 85 N. Y. 593; Tucker v. Mut. Ben. Life Co., 
50 Hun, 50; Steinback v. Diefenbrock, 158 N. Y. 24, 50 
N. E. Rep. 662. 

44138 Mass. 24. 





Warren, supra, was too broad, and that it 
did not apply to a contract valid in its incep- 
tion, the New York cases being cited with 
approval. And ina recent case in Indiana,” 
it is said that the New York rule is ‘‘sus- 
tained by abundant authority,’’ and that in 
Franklin Life Ins. Co. v. Hazzard, supra, t 
was not decided that a policy of life insur- 
ance, valid when made, could not be assigned 
to one who had no insurable interest in 
the life of tbe insured. The Supreme Court 
ofthe United States, returning to the sub- 
ject in New York Mutual Life Ins. Co. v. 
Armstrong.“ said: ‘‘A policy of life insurance 
without restrictive words is assignable by 
the insured for a valuable consideration 
equally with any other chose in action, 
when the assignment is not made to cover a 
mere speculative risk, and thus evade the 
law against wager policies.’’ It is thus seen 
that the New Yorkrule has been adopted in 
those jurisdictions where the contrary rule 
was first announced; and it has likewise re- 
ceived the approval of a large number of the 
American coarts.“” 

A creditor bas an insurable interest in the 
life of his debtor, for the death of the debtor 
will lessen the chances of the debt being 
paid. But what is the extent of his interest, 
and for what amount may he insure his 
debtor’s life? It is evident that if the in- 
surance is limited to an amount equal to the 
debt, and the debt is not paid, the creditor 
will lose the premiums paid and interest 
thereon. It has accordingly been held by 
many courts that a creditor may insure his 
debtor’s life for a greater amount than the 
debt. But how much greater? It wasearly held 
that the insurance would be valid, if the dis- 
proportion between the amount of the debt 
and the insurance was not such as to show 
that it was a wagering transaction. Thus, 
an insurance of $3,000, procured by a cred- 
itor on the life of his debtor when the debt 


45 Nye v. Grand Lodge A. O. U. W.,9 Ind. App. 
131, 36 N. E. Rep. 429. 

46 117 U. S. 591. 

47 Clark vy. Allen, 11 R. I. 439; Murphy v. Red, 64 
Miss. 614, 1 South. Rep. 761; Bursinger v. Bank of 
Watertown, 67 Wis. 75, 30 N. W. Rep. 290; Eckel v. 
Renner, 41 Ohio St. 282; Dixon v. National Life Ins. 
Co., 168 Mass. 48; Fitzpatrick v. Hartford Life & An- 
nuity Ins. Co.,56 Conn. 116. See also Clement v. N. 
Y. Life Ins. Co. (Tenn.), 46S. W. Rep. 561. Same 
rule in England. Ashley v. Ashley, 3 Simon, 149. 
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was $743.56, was sustained, but where the 
debt was $70, and the insurance was $3,000, 
itwas held that the disproportion between 
the two amounts was so great as to show 
that the insurance was a ‘‘sheer wager.’’” A 
rule so indefinite as this is of little value. 
The Supreme Court of Pennsylvania, ob- 
serving the necessity for a more definite rule, 
held, in Ulrich v. Reinoehl,”® that ‘‘the in- 
surable interest of a creditor in the life of 
his debtor is limited to an amount sufficient 
to cover the debt with interest, and the cost 
of such insurance with interest thereon dur- 
ing the period of expectancy of life of the 
insured according to the Carlisle Tables.’’ 
In this case a creditor had insured his 
debtor’s life for $3,000, the debt being 
$110.02, but it was shown that the life ex- 
pectancy of the debtor was 26 years, that 
the premiums to be paid during tkat period, 
with interest thereon, would amount to 
$4,336.31, and the insurance was conse- 
quently upheld. Ina recent case in Georgia,®! 
where the question is fully considered, the 
rule of the Pennsylvania court is disaproved, 
and it is there said that ‘‘if the creditor in- 
sures his debtor’s life, the insurance is avail- 
able to the creditor to no greater extent than 
the amount of his interest at the time the in- 
surance was effected, viz., the amount of the 
then existing indebtedness.’’ The question 
is an important one, and it is to be regretted 
that the authorities are so conflicting. 

The question of the amount which the 
creditor may retain when the insurance money 
is paid is subject to some confusion. The 
true rule seems to be that where the debtor 
insures his life for the benefit of his creditor, 
or obligates himself to pay the premiums on 
a policy procured by the creditor, he, or his 
personal representatives, are entitled to the 
surplus remaining after the debt is paid. But 
where the debtor is not liable for the pay- 
ment of the premiums, although they have 
been charged against him by the creditor, he 


48 Grant’s Admr. v. Kline, 115 Pa. St. 618. 
Amick v. Butler, Admr., 111 Ind. 578. 

49 Cammack v. Lewis, 15 Wall. 643. See also Cooper 
v. Schaeffer, 20 W. N. 123. 

50 143 Pa. St. 238, 22 Atl. Rep. 862. 


See also 


Followed in Me- 


Hale v. McDonnell, 176 Pa. St. 632, 34 Atl. Rep. 966; 
Wheeland v. Atwood, 192 Pa. St. 237, 43 Atl. Rep. 
946. 

5t Exchange Bank v. Loh (Ga.), 31 S. E. Rep. 459 
(1898). 





has no interest in the policy, and the cred- 
itor may retain the full amount collected. 
This appears to be a reasonable rule, and it 
has received the sanction of many courts.™ 

.The interest of the assured in the life 
insured need not continue until recovery is 
sought, or even until the death of the insured. 
In other words, a contract of life insurance, 
unlike fire and marine insurance, is not a con- 
tract of indemnity. The contrary of this was 
held in the celebrated case of Godsall v. Bol- 
dero.™ In this case plaintiffs, who were 
creditors of the Rt. Hon. William Pitt, in- 
sured his life for £500. Upon his death 
parliament voted a sum with which to pay 
his debts, and plaintiffs were paid in full. 
They afterwards sued on the policy, but it 
was held, Lord Ellenborough delivering the 
opinion of the court, that they were not en- 
titled to recover, as they had not sustained 
any loss. This question was afterwards 
brought before the Exchequer Chamber, and 
it was there held, in Dalby v. India & Lon- 
don Life Assurance Co., that a life insur- 
ance contract is not a contract of indemnity, 
that the policy is a valued one, and that the 
assured may recover although his interest in 
the insured does not then exist. Godsall v. 
Boldero, supra, was referred to and disap- 
proved. As pointed out by Parke, B., a life 
insurance contract is an agreement to pay a 
certain amount upon the happening of a 
designated event, and is not an agreement 
to indemnify against loss. This decision of 
the Exchequer Chamber has received the 
sanction of the great majority of the Amer- 
ican courts.© 


St. Louis, Mo. Geo. D. Harris. 


52 Amick v. Butler, Admr., 111 Ind. 578; Holland v. 
Smith, 6 Esp. 11; Courtenay v. Wright, 2 Giff. 3387; 
Lea v. Hinton, 5 DeG. M. & G. 823; Drysdale v. 
Piggatt, 8 DeG. M. & G. 546; Morland vy. Isaac, 20 
Beay. 889; Bruce \. Garden, Law Rep. 5 Ch. 32; Rit-. 
tler v. Smith, 70 Md. 261; Souder v. Home Friendly 
Soc., 72 Md. 511,20 Atl. Rep. 187. But see Exchange 
Bank v. Loh (Ga.), 31S. E. Rep. 459. 

539 East, 72. 

5415 C. B. 865, 28 Eng. L. & Eq. 312. See also Law 
vy. London Indisputable Life Policy Co.,3 Eq. 38,1 
Kay & J. 228. 

55 Rawls v. American Life Ins. Co., 36 Barb. 357; 
Mowry v. Home Ins. Co., 9 R. I. 346; Conn. Mut. Life 
Ins. Oo. v. Schaefer, 94 U.S. 457; Ferguson v. Mass. 
Mut. Life Ins. Co., 32 Hun, 306; Scott v. Dickson, 108 
Pa. St. 6. But see Bevin v. Conn. Mut. Life Ins. Co., 
23 Conn. 244. Contra: Exchange Bank v. Loh (Ga.), 
31S. E. Rep. 459. 
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LIABILITY OF LANDLORD—INJURY TO TEN- 
ANT’S GOODS. 





PEERLESS MFG. CO. v. BAGLEY. 





Supreme Court of Miehigan, April 2, 1901. 


A landlord agreed with his tenant to put in the 
building an automatic sprinkler system, designed for 
extinguishing fire. The landlord was inexperienced 
in the requirements and construction of the system, 
and employed an experienced, independent contrac- 
tor to construct the plant. The independent con- 
tractor was guilty of negligence in putting in sprink- 
ler heads designed to fuse at too low a temperature, 
in consequence of which damage resulted to the 
tenant. Held, that the landlord was liable to the 
tenant for the negligence of the contractor, and that 
the landlord’s remedy was against the contractor. 


The facts in this case are undisputed. Plaintiff 
was engaged in the manufacture of clothing, and 
was tenant of a building owned by defendants. 
Throughout the building had been placed a 
number of water pipes, constituting an automatic 
sprinkler system, intended for extinguishing 
fire. Onan extremely hot Sunday—July 4, 1897 
—in the afternoon, a sprinkler head in a pipe in 
this automatic sprinkler system opened, and the 
water flooded the building, damaging plaintiff's 
goods. The sprinkler head was beneath a sky- 
light in the roof of the building. The skylight 
had glazed sloping sides and vertical ends stand- 
ing above the roof. A vertical section of the sky- 
light formed substantially an inverted V. Across 
the bottom, and about inthe line of the roof, wus 
asash containing panes of glass. Beneath this 
glass, curtains which could be moved, ran on 
wires. Two or three panes of glass had been 
taken out of the bottom sash, through one 
of which the water pipe ranup. It then turned 
and ran horizontally lengthwise of the skylight, 
somewhat below the point where the sloping 
sides of the skylight united. Upon the top of 
this pipe were set the sprinkler heads, from one 
of which the water was discharged. The sky- 
light was nearly 20 feet long by about 12 inches 
wide, and it was four feet three inches vertically 
from the bottom sash to the top of the skylight, 
The head itself was so made that at about a given 
temperature an alloy in it would fuse, and release 
a cap, and thus afford release forthe water in the 
pipe by gravity pressure from a tank on the roof. 
It was intended that the alloy in these heads in 
question should stand a temperature of about 
155 degrees Fahrenheit before fusing, and they 
were stamped *155’’ to indicate that fact. On 
July 10. 1897, after this accident, the head, which 
up to that time remained intact, fused when the 
temperature in the skylight was 146 degrees. The 
heads used in the skylight were of the same kind 
as those used elsewhere throughout the building. 
Near the top of each end of the skylight was an 
opening leading to a short pipe which opened 
into the air. Beneath each opening was a swing- 
ing window for ventilation. These ventilating 
windows, in hot weather, were usually kept open. 





They were closed Saturday, July 3d, at 1 P. M., 
and remained closed till after the accident. 

The declaration charges neglect against the 
defendants, plaintiff's landlord, in negligently 
constructing the automatic sprinkler system. The 
court instructed the jury that the fact that 
the defendants ‘‘had used all ordinary precaution 
in employing suitable people to put this system 
in, and letting the contract to a reputable con- 
cern to put it in, was of itself no defense against 
the action in this case.’ In other words, the de- 
fendants were held responsible for the negli- 
gence, if any, of the party who put in the sprink- 
ler system. The jury found that the apparatus 
was negligently constructed, and rendered a ver- 
dict for the plaintiff. : 

GRANT, J. (after stating the facts): It appears 
conceded that there was evidence of negligence 
on the part of the General Fire Extinguisher 
Company in putting in the sprinkler heads in 
the skylight arranged to fuse at 155 degrees. 
That temperature proved too low. They should 
have been arranged to fuse at a higher tempera- 
ture. Tbe sprinkler plant was installed in Sep- 
tember. In the following July, with a tempera- 
ture outside at 94 degrees, one of the sprinkler 
heads fused. A few days afterwards the remain- 
ing sprinkler head, when the temperature out- 
side wus about the same, fused when the tem- 
perature in the skylight had reached 146 degrees. 
It was undoubtedly assumed, on the part of the 
agents of the extinguisher company, that the 
temperature within the skylight would not reach 
that degree; but it made no effort to determine 
the degree of temperature of the skylight in hot 
weather. If they relied upon experiences else- 
where, it is not shown upon this record. An ex- 
perienced witness for the defendants testified 
that “they should be set with a leeway of about 
30 degrees, and that he would not locate a 155 
degree sprinkler head at a place where he knew 
the temperaturejwould reach over 135 degrees.”’ 
We must, therefore, enter upon a determination of 
the defendants’ liability with the fact established 
that their contractor, the extinguisher com- 
pany, was guilty of negligence. It also estab- 
lished that the defendants had no experience 
with, or knowledge of, the construction of the 
sprinkler apparatus; that they employed astand- 
ard company of long experience and of good 
reputation, and that the system was one in com- 
mon use. They had, therefore, exercised that 
prudence which the law requires in choosing in- 
dependent contractors, and no negligence is di- 
rectly attributable to defendants. It was to the 
interest of the defendants, as well as that of the 
plaintiff, to have a proper apparatus supplied. 
In case of flooding, both would be damaged. 

Did the employment of sueh a contractor re- 
lieve the defendants from liability to plaintiff? 
They insist that it did; that the case is within the 
rule that, when one employs a competent, ex- 
perienced. and independent contractor to do law- 
ful work, he is not liable, either for defects in the 
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system or in the apparatus or machinery. The 
learned counsel cite Devlin v. Smith, 89 N. Y. 
470; King v. Railroad Co., 66 N. Y. 181; Engel v. 
Eureka Club, 137 N. Y. 100, 32 N. E. Rep. 1052; 
McCafferty v. Railroad Co., 61 N. Y. 178; Miller 
v. Railroad Co., 125 N. Y. 118, 26 N. E. Rep. 35. 
None of those cases involve the relation of land- 
lord and tenant. They are cases coming clearly 
within the rule as to non-liability for the negli- 
gence of independent contractors. There is, 
however, another rule, and which may be called 
an exception to that above stated, viz., that, 
where one owes an absolute duty to another, he 
cannot acquit himself of liability by delegating 
that duty to an independent contractor. ‘To ap- 
ply the rule to the present case, it may be thus 
stated: Where a landlord undertakes to make re- 
pairs or improvements for his tenant, he cannot 
relieve himself of the consequences of neglect in 
the performance of his agreement by employing 
an independent contractor. Thus, where a land- 
lord undertook to put a new roof on the building 
of his tenant, and he let the contract to an inde- 
pendent contractor to perform the work, and the 
goods were damaged by rain through the negli- 
gence of the contractor, the landlord was held 
liable. Wertheimer v. Saunders, 95 Wis. 573, 70 
N. W. Rep. 824. Where the landlord made re- 
pairs, and a joint of pipe was improperly con- 
structed, whereby the water flowed from the 
roof through onto the plaintiff's goods, the land- 
lord was held liable. Worthington v. Parker, 11 
Daly, 545. Where a drain had been constructed 
by an independent contractor, and after its ac- 
ceptance the water flowed through it into an ad- 
joining cellar, through the negligence of the 
contractor, the owner of the building was held 
liable. Sturges v. Theological Society, 130 Mass. 
414. A landlord assuming to make repairs, 
though not required to do so by his lease, is re- 
sponsible for his lack of skill in making them. 
Gill v. Middleton, 105 Mass. 477; Gregor v. Cady, 
82 Mo. 131, 19 Atl. Rep. 108. Plaintiff bad agreed 
with defendants that they should put in asprink- 
lersystem. They could adopt whatever system 
they chose, and could make whatever contract 
they chose for putting itin. There was no con- 
tractual relation tetween plaintiff and the Gen- 
eral Fire Extinguisher Company. We think that 
in reason, as well as authority, JtheJrule of law is 
that the plaintiff can hold defendants for the 
negligence resulting in damage toit, and that the 
defendants have their remedy against the extin- 
guisher company. 

Counsel likens the case to that of one buying 
an appliance of a reputable dealer, which, 
through its negligent construction or make, 
works damage to a third person; and invokes the 
rule that a vendor or purchaser is not liable for 
latent defects in machinery, citing McKinnon 
Mfg. Co. v. Alpena Fish Co., 102 Mich. 221, 60 N. 
W. Rep. 472; Walden v. Finch, 70 Pa. 460, and 
other cases. We think this is not a case for the 
application of that doctrine. There was no de- 





fect here in the system or inthe apparatus. The 
former was good, and the latter properly con- 
structed. There was no latent defect. Thesole 
difficulty was that the extinguisher company 
erred in not determining the temperature at 
which the sprinkler head should be set. Walden 
v. Finch was a case between bailor and bailee. 
The bailor bad deposited his property in the 
warehouse of the bailee. The building fell 
through improper construction. It was held that 
the bailee, having done all in his power to erect 
a safe structure, was not liable for its occult de- 
fects. McKinnon Mfg. Co. v. Alpena Fish Co. 
involved the shaft of an engine, which broke 
from hidden and unknown defects. Judgment 
affirmed. ‘The other justices concurred. 


Nore.—Recent Cases on the Liability of Landlord 
sor Injuries to Tenant in Leasing the Premises or in 
Making Repairs Thereon.—Few questions of law are 
so often presented to the active practitioner as those 
arising out of the relation of landlord and tenant, and 
no branch of this subject is more often litigated than 
that respecting the liability of the landlord for de- 
fects or repairs on the demised premises. The sub- 
ject is too vast to be exhaustively treated in one an- 
notation, but we have thought best to go a little 
beyord the facts of the principal case, in order to get 
a clear idea of the principles underlying the whole 
subject. In the first place we desire to direct the 
attention of the reader to earlier volumes of this 
journal, in which different phases of this subject 
have been treated very carefully, and with a full col- 
lection of authorities. Liability of Landlord for 
Injuries to Tenant, 36 Cent. L. J. 243; Liability of 
Landlord to Repair, 46 Cent. L. J. 415. 

Before considering the subject of the landlord’s 
liability torepair and his liability for negligence in 
making repairs, we shall refer briefly to the very 
important subject of the landlord’s liability for 
defects existing at the time of the leasing, as both 
questions rest for a decision on the same principle, 
i. e., that a landlord, in the absence of a warranty or 
covenant, is under no liability whatever to the tenant 
arising out of their contractual relation toeach other, 
for any defect or dangerous condition of the premises 
existing before or arising after the relationship bas 
commenced. He is only liable for a positive tort upon 
the tenanteither at the time of the demise or there- 
after. A failure to recognize this distinction has 
brought much confusion into the decisions of the 
courts. The fullowing statements of the law on this 
point will serve to make clear this distinction without 
the necessity of making any extended analysis of the 
cases. Where property from which damage to the 
tenant results is under the control of the landlord, 
the latter is liable, as for instance, a defect in the 
steps of a large tenement used in common by the 
tenants, or a defect in a water pipe in a second 
story which is vacant, causing damage to the tenant 
below. Levy v. Korn, 61 N. Y. Supp. 1109; Lynch v. 
Swan, 167 Mass. 510. Where property leased is known 
by the landlord to be dangerous to life or property, 
and he conceals or fails to disclose such fact to the 
tenant, the landlord is answerable in damages; only, 
however, in case the defect is latent and the tenant 
has no knowledge thereof nor could have discovered 
it by the exercise of reasonable care,—and this, not be- 
cause of any contract of warranty, but on the ground 
of positive tort in not disclosing a hidden defect. 
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Cutter v. Hamlen, 147 Mass. 471; Eaton v. Winne, 20 
Mich. 1566; Caesar v. Karutz, 60 N. Y. 229; Martin v. 
Richards, 155 Mass. 381. A landlord unless he ex- 
pressly charges himself is not a warrantor of the 
safety of the premises which he lets, and between 
him and the tenant the rule of caveat emptor applies 
as between other contracting parties. Thus, for all 
patent defects which the tenant knows or could have 
known by the exercise of reasonable care, the land- 
lord is not responsible, and for all hidden (defects of 
which the landlord knew nothing, nor by the exercise 
of reasonable care could have known, the tenant has 
no recourse against the landlord. In other words, 
from the contractual relation no liability whatever 
attaches tothe landlord. He is responsible unly for 
his positive tort or fraud upon the tenant in not 
disclosing a hidden defect of which he is informed 
or could have been informed by the exercise of 
reasonable care, and which is unknown to the tenant, 
and could not have been discovered by him by the 
exercise of the same degree of care. Wilcox v. 
Hines, 100 Tenn. 538; Gaither v. Generator Co. (N. 
Car., 1897), 28 S E. Rep. 546; Lynch v. Swan, 167 
Mass. 510; Kennedy v. Fay, 65 N. Y. Supp. 202. 
Where, after the leasing, the premises become out of 
repair and dangerous, or a hidden defect is dis- 
covered by the tenant which existed at the time the 
premises were leased, which was unknown to either 
landlord or tenant, and the tenant calls the attention 
of the landlord to the dangerous condition of the 
premises, the latter, in the absence of any covenant to 
repair or warranty of safety, is not bound to remedy 
the defect, nor is he liable for any damage which may 
result to the tenant thereby; and even his promise to 
repair is without consideration and does not affect 
his liability, for the tenant by remaining on the 
premises with a knowledge of their defective and 
dangerous condition is guilty of contributory negli- 
gence and assumes the risk. Gately v. Campbell, 124 
Cal. 520; Towne v. Thompson, 68 N. H. 317; Dowling 
v. Nuebling (Wis., 1897), 72 N. W. Rep. 871; McGinn 
v. French( Wis., 1900), 82 N. W. Rep. 724; Gallagher 
v. Button (Conn., 1900), 46 Atl. Rep. 819; Anderson 
v. Steinreich, 65 N. Y. Supp.799. But amid the great 
superabudance of authority oa this point one case 
stands out with great prominence, because of its bril- 
liant argument and sound reason,—the case of Wil- 
cox v. Hines, 100 Tenn. 538, 66 Am. St. Rep. 770. 
This case was before the Supreme Court of Tennessee 
three times, and hotly contested, but the majority of 
the court stood firm in maintaining the distinction 
just referred to, and Judge Wilkesin a magnificent 
opinion sweeps away the criticism of annotators and 
critics of the first decisions in that case, and shows 
conclusively the absolute reasonableness of the dis- 
tinction sought to be maintained. The authorities 
are exhaustively collated and the {case will repay 
careful study. 

In regard to the landlord’s duty to make repairs it 
can be stated, as the general rule at common law, that 
in the absence of an express covenant in a lease the 
lessor is not bound to make repairs, additions or im- 
provements to the leased property or to rebuild 
structures thereon which have become unfit for use. 
Nor is there any implied covenant tbat the property 
is fit for the purposes for which itis leased. Felton 
v. City of Cincinnati, 95 Fed. Rep. 336; Kennedy v. 
Fay, 65 N. Y. Supp. 202; Beneteau v. Stubler (Minn., 
1900), 82 N. W. Rep. 583; Petz v. Voight Brewery 
Co. (Mich., 1898). 46 Cent. L. J. 412, and note. The 
same principle, however, which we have observed in 





the case of the landlord’s liability for hidden defects, 
is applicable here. The landlord is responsible for 
his positive tort. Thus, where a landlord at the time 
of leasing the premises agrees to make certain re- 
pairs, and fails to do so, he will be liable for injuries 
resulting from his negiect to make such repairs. 
This ison the ground of breach of contract. While 
not responsible for making repairs, yetif he agrees 
to make them as an inducement for a tenant to lease 
the premises, his failure amounts toa breach of con- 
tract and he is liable for all the direct losses result- 
ing. Sontag v. O’Hare, 72 Ill. App. 432; Mason v. 
Howes '( Mich., 1899), 81 N. W. Rep. 111. So also as in 
the principal case where the landlord, at the request 
ofthe tenant, or voluntarily, attempts to make re- 
pairs or improvemerts upon the dewised premises, 
he is liable to the tenant in damages for tbe direct 
results of his negligence in making such repairs or 
improvements. Thus, one who contracts with an- 
other to repair a building belonging tothe latter in 
possession of a tenant must prosecute the work so as 
not to unnecessarily or improperly interfere with 
the businessof the tenant, and if he ‘fails todo so 
be will be answerable to the tenant in damages. 
Campbell v. Porter, 61 N. Y. Supp. 712. A landlord 
who so negligently manages his steam heating ap 
paratus that the goods of his tenant are damaged by 
the smoke, ashes and excessive heat therefrom, is 
liable to his tenant for such damage. Railton v. Tay- 
lor (R. I., 1897), 88 Atl. Rep. 980. A landlord who 
contracts for the making of repairs, the natural re- 
sultof which will be to render a portion of the prem- 
ises unsafe for the use of the tenant during the 
progress of the work, is liable fora failure to exer- 
cise reasunable care to protect them from injury. 
Robbins v. Atkins, 168 Mass. 45. Where a landlord 
who is under noobligation to make any repairs vol- 
untarily undertakes to and does make partial repairs, 
he is not thereby rendered liable for injuries result- 
ing from the fact that the repairs were not completed 
but only for active and direct negligence. Wynne v. 
Haight, 50 N. Y. Supp. 187. A landlord who under- 
takes to remove the roof of the demised building and 
substitute a new one.is bound to exercise every 
reasonable effort to avoid injury likely to result to 
the property of the tenant. Randolph v. Feist, 52 N. 
Y. Supp. 109. 

But the question arises, suppose in making repairs 
the landlord employs a competent contractor to whom 
he gives entire control of the work, is he then liable 
to the tenant for the negligence of such contractor? 
The rule in England isin the negative, unless the work 
was of such a nature as likely to be dangerous unless 
great care was observed. Thus, where a landlord of 
premises lets a part of them, and at the time the 
tenant takes such part a water supply bas been laid 
on the premises by the landlord, the landlord is not, 
in the absence of contractual obligation, liable to the 
tenant for injury to the goods of the latter caused by 
an overflow of water by reason of defective work by 
acontractor employed by him, provided that the 
contractor is competent todo the work. Blake v. 
Woolf (Eng., 1898), 67 L. J. Q. B. 818. But in this 
country the answer to the question of the landlord’s 
liability in such cases has been with overwhelming 
unanimity in the affirmative. Thus, where the owner 
of an apartment house assumes to put a new roof on 
the building while the same is occupied by tenants, 
and by reason of negligence in the prosecution of the 
work a tenant’s property is injured by rain, the 
owner is liable in damages notwithstanding that he 
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made an independent contract with another to do 
the work. O’Rourke v. Feist, 59 N. Y. Supp. 157. A 
landlord cannot escape his duty to exercise reason- 
able care to occupying tenants in the making of any 
repairs whatsoever by placing the work in the bands 
of an independent contractor. Wilbur vy. Follansbee 
(Wis., 1897), 72 N. W. Rep. 741. A landlord who at 
the request of his tenant undertakes to put on a new 
roof is liable for injury to the tenant from the negli- 
gent conduct of the work, the same as though he was 
bound by the lease to do the work; and he is not re- 
lieved from liability though the work is done for the 
landlord by a competent independent contractor. 
Wertheimer v. Saunders, 95 Wis. 573; Defiance 
Water Co. v. Ollinger, 54 Ohio St. 582. A _ building 
collapsed while the owner was making alterations, 
which damaged plaintiff’s goods. On the trial de- 
fendant prayed that he be exempted from liability if 
the jury found that he had employed competent 
workmen to make the alterations, which were done 
without any negligence, to his knowledge. Held, 
properly rejected, since the owner would be liable 
for allthe consequences of his servant’s neglect. 
Evans v. Murphy (Md., 1898), 40 Atl. Rep. 909. 
A. H. ROBBINS. 








CORRESPONDENCE. 


IS THE NATIONAL BANKRUPTCY LAW VALID? 
To the Editor of the Central Law Journal: 

In advance of any judicial determination of the 
question above stated, and in the absence of any such 
determination of a similar question, it may seem 
somewhat presumptious in me, even to express an 
opinion thereon; however, I have selected this sub- 
ject for the purpose of calling special attention to 
some of the irregularities (if not fatal defects) in this 
law, and shall, in the course of my remarks, venture 
an opinion (though one subject tochange upon slight 
provocation) as to the validity of the enactment. It 
may be well to observe at the outset that the present 
national bankruptcy law is, in many respects, differ- 
ent from any of its predecessors. Let us compare 
some of its provisions with those of the Act of 1867: 
Ist. Under the Act of 1867, a person could take ad 
vantage of voluntary bankruptcy only when his debts 
exceeded the amount of $300. Under the present act 
all limitation is removed as to the amount of indebt 
edness. 2d. Under the Act of 1867, corporations 
could take the benefit of its voluntary provisions. A 
corporation cannot institute proceedings to deelare 
itselfa bankrupt under the present act. 8d. Under 
the Act of 1867, as amended, any person owing debts 
provable in bankruptcy, exceeding the amount of 
$300, could be proceeded against by any one or more 
of his creditors holding provable claims amounting 
to $250; but, under the Act of 1898, a person must be 
indebted to the amount of $1,000 or more in order to 
be adjudged a bankruptin an involuntary proceed- 
ing, and this proceeding cannot be maintained by a 
less number than three of the ereditors, where the 
whole number of creditors exceed twelve, whose 
provable claims must aggregate $500. 4th. Under the 
Act of 1867, a person might be adjudged a bankrupt 
in an involuntary proceeding, although solvent; but, 
under the Act of 1898, solvency may be pleaded in bar 
of such proceeding. 5th. Under the Act of 1867, no 
class of persons was exempt from the operation of its 
involuntary provisions, while it is provided in sub- 
division b of section 4 of the Act of 1898, that “any 
natural person, except a wage earner, or a person 





engaged chiefly in farming or the tillage of the soil, 
* * * way be adjudged an involuntary bankrupt 
upon default or an impartial trial, and shall be sub- 
ject to the provisions and entitled to the benefits of 
this act.”” 6th. Under the Act of 1867, as amended in 
1872 and 1873, the necessary household and kitchen 
furniture, etc., of the bankrupt, not to exceed in 
value $500, and all of his wearing apparel, and that 
of his wife and children, and all such other property 
as was exempted from seizure under attachment or 
execution by virtue of the laws of the United States, 
were, in all events, and regardless of any State enact- 
ment, exempt from the operation of the conveyance 
of the bankrupt’s property to his assignee. and also 
such other property, ‘‘not included in the foregoing 
exceptions,’”’ as was exempted from levy, and sale by 
the laws of the State in which the bankrupt had his 
domicile to an amount allowed by the constitution 
and laws of such State in the year 1871; while the Act 
of 1898 provides only that it “shall not affect the al- 
lowance to bankrupts of the exemptions which are 
preseribed by the State laws in force at the time of 
the filing of the petition inthe State wherein they 
have had their domicile for the six months, or the 
greater portion thereof, immediateiy preceding the 
filing of the petition.” Section6. 7th. Under the 
Act of 1867, the title to the bankrupt’s property vested 
upon adeed of conveyance in the assignee as of the 
date of filing the petition in bankruptcy; but, under 
the Act of 1898, it vests in the trustee by operation of 
law, as of the date of the adjudication in bankruptcy. 
8th. Under the Act of 1867, no discrimination was 
made between different classes of corporations; while 
the Act of 1898 provides that ‘‘any corporation en- 
gaged principally in manufacturing, trading, print- 
ing, publishing or mercantile pursuits, owing debts 
to the amount of $1,000 or over, may be adjudged an 
involuntary bankrupt,” and also tbat ‘‘private bank- 
ers, but not national banks or banks incorporated un- 
der State or territorial laws, may be adjudged invol- 
untary bankrupts.” Subdivision b, section 4. 

That the operation of the Act of 1898, as well as all 
of its predecessors, has proven to be expensive, cum- 
bersome, dilatory, a cover for much and various 
kinds of fraud on the part of dishonest debtors, and 
generally dissatisfactory to the members of the bar, 
needs no formal declarationfrom me. That there are 
many discriminations and inequalities in the present 
law is also well known to the members of our profes- 
sion. Why should nota corporation, as well as a 
natural person, be allowed to become a voluntary 
bankrupt? Why should nota creditor whose claim 
amounts to $500 or more be authorized to prosecute 
an action of involuntary bankruptcy as well where 
the whole number of creditors exceeds twelve as 
where they do not? Under this provision (subd. b, 
sec. 59) an insolvent debtor may bave just thirteen 
creditors, and may owe two of them $25,000 each, and 
the otber eleven $200 each, yet the two creditors 
whose claims aggregate $50,000 could not commencea 
bankruptcy proceeding against such debtor, while 
any three of the other eleven creditors could com- 
mence and maintainsuch a proceeding. Again, what 
justice is there in permitting any debtor, no matter 
how small his indebtedness, to become a voluntary 
bankrupt, and at the same time requiring that his 
indebtedness must aggregate $1,000 or more before 
he can be adjudged an involuntary bankrupt? It 
will be conceded, however, that all these defects (if 
such they be) amount only toirregularities. Let us 
now examine the enactment for the purpose of ascer- 
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taining whether or not there are any defects therein 
which may safely be classed as fatal. The avthority 
of congress to pass this kind of a Jaw is derived from 
subdivision 4, section 8, article 1, of the federal con- 
stitution which provides that it (congress) shall have 
power ‘“‘to establish an uniform rule of naturaliza- 
tion, and uniform Jaws on the subject of bankruptcy 
throughout the United States.”’ It has already been 
seen that wage earners and persons engaged chiefly 
in farming or the tillage of the soil are exempt from 
the involuntary provisions of the present law (subd. 
b, sec. 4), hence, I take it, that a person might owna 
plantation containing a thousand or more acres, and 
thousands of dollars worth of necessary stoek and 
implements for its proper cultivation, and yet, so 
long as his principal business is farming, he could 
not be subjected to an action of involuntary bank- 
ruptcy. In fact, it seems to be immaterial how much 
property a person may own £o long as he isa wage- 
earner or engaged chiefly in farming, as, in either 
event, he cannot be declared a bankrupt in an invol- 
untary proceeding. Furthermore, it is self evident 
that, if congress can legally exempt wage earners and 
farmers from these provisions, the individuals com- 
posing any other distinct and separable class, trade, 
or profession could also be exempted therefrom. 
Thus the merchant and manufacturer might be in- 
cluded in the exception with the wage earner and 
farmer; or the dry goods merchant might be in- 
cluded therein, while all others remain subject to 
said provisions. A similar discrimination is made 
between the different classes of corporation, that is, 
only those included within certain specified classes 
can be adiudged involuntary bankrupts (sec. 4, subd. 
b), while, as before seen, none can become voluntary 
bankrupts. Jbid., subd. a. It may be admitted that 
congress has the power inthe enactment ofa bank- 
ruptcy law to treat corporations differently from nat- 
ural persons, but can it legally make discriminations 
in favor of and against different classes of corpora- 
tions as between themselves? 

But perhaps the most important violation of the 
rule of uniformity required by the constitutional 
provision hereinbefore quoted is in the provision 
relating to exemptions (sec. 6), which, as before 
stated, simply recognizes, and thereby puts in force, 
the various State exemption laws—hence the amount 
of exemptions (as regards both their value and 
quantity), provided for in the present act, ranges 
from many thousands of dollars, and extended 
schedules of property in such States as California 
and Texas to absolutely nothing in Sussex county, 
Delaware. It is also worthy of note that the amount 
of exemptions to be allowed a bankrupt is governed 
by the laws of this State at the time of the filing of 
the petition by or against him; consequently the 
power to regulate the amounts of exemptions are left 
absolutely to the various States, and each may, within 
its own boundaries, increase or decrease this amount 
at will. Thus we see that the national bankruptcy 
law of 1898 is not uniform in its application to the 
different classes of persons (either natural or arti- 
ficial), nor is it uniform upon the important question 
of exemptions in its application to the same class of 
persons in the different States and territories. Does 
this lack of uniformity render the enactment invalid? 
I am inclined to the opinion that itdoes. Subdivision 
3, said section 8, article 1, of the federal constitution 
empowers congress “‘to regulate commerce with for- 
eign nations, among the several States and with the 
Indian tribes,’’ and, under this provision, it has been 








held by the Supreme Court of the United States that 
congress may impose a license tax upon interstate 
commerce, but that this power belongs exclusively to 
congress, and cannot be delegated by it toa State, 
territory or the District of Columbia, also that such a 
tax, if levied, must be uniform. (See Stoutenburgh 
v. Hennick, 129 U. S. 141, and cases therein cited.) In 
delivering the opinion in said case, Mr. Chief Justice 
Fuller uses, in part, the following language: ‘The 
business referred to is thus definitely assigned to that 
class of subjects which calls for uniform rules and 
naturai legislation, and is excluded from that class 
which can be best regulated by rules and provisions 
suggested by the varying circumstances of different 
localities, and limited in their operation to such 
localities respectively.” * * * ‘In our judgment 
congress, for the reasons given, could not have 
delegated the power to enact the third clause of the 
2ist section of the act of assembly,” referring to an 
act of the legislative assembly of the District of 
Columbia which attempted to impose a license tax 
on commercial agents soliciting orders, in said dis- 
trict for wholesale houses situated without as well as 
those within said jurisdiction. If congress cannot in 
any wise delegate the power to regulate interstate 
commerce to the various States and territories, how 
can it so delegate any portion of its power “‘to estab- 
lish * * * uniform laws onthe subject of bank- 
ruptcies throughout the United States.”” With these 
suggestions I submit the question to the further con- 
sideration of the American bench and bar, and for 


final determination by the former. 
J. R. KEATON. 
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1. ADVERSE POSSESSION — Color of Title.—A deed to 
M need not be recorded, to be color of title, where the 
land is openly known as M’s land, and the true owner 
lives inthe neighborhood, and sees and knows of the 
condition of affairs.—PLASTER V. GRABEBL, Mo., 618. 
W. Rep. 588. 

2. ASSIGNMENT FOR CREDITORS—Time for Presenting 
Claims —Failure of a bank to present its claim against 
an assignee within the time limited is for “good 
cause,” within Rev. St. 1899, § 342, in such case extend- 
ing the time for presentation, where the bank’s claim 
wason notes not yet due, and it was erroneously ad- 
vised and believed that it had the rightto apply to 
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their payment money of the assignor deposited with 
it.—NaTIONAL BANK OF COMMERCE V. ESTATE OF RIP- 
LEY, Mo., 61 8. W. Rep. 587. 

8. BANKRUPTCY — Acts of Bankruptcy.—The with- 
drawal of money from an insolvent firm by one of the 
partners, and its secret trunsferto a third person, in 
connection with other concurrent transactions be- 
tween tne partners, held a conveyance and transfer 
of property, with intent to hinder and delay creditors, 
by both partners, which constituted an act of bank- 
ruptcy.—IN RE SHAPIRO, U. 8. D.C., 8. D.(N. Y.), 106 
Fed. Rep. 495. 

4. BanKauptcy—Lien—Chattel Mortgage.—A chattel 
mortgage executed bya mercantile firm, containing 
no other description of the property than “bold stock 
of merchandise, fixtures and stock shall beon band 
until paid,” and which was not recorded until 16 
months after its execution, and until just prior tothe 
failure of the firm, the mortgagors remaining in pos- 
session of their stock during such time, and continu- 
ing to sellthe same inthe ordinary course of business, 
creates no lien which is enforceable in a court of 
bankruptcy.—STROUD v. McDaNigL, U. 8. C. C. of 
App., Fourth Circuit, 106 Fed. Rep. 493. 

5. BANKRUPTCY—Liens—Mortgage by Partnership.— 
A partner substituted hisown note fora note which 
had been given by the firm and secured by a mortgage 
on real estate owned by the firm, and the latter note 
was assigned to him by the payee. Subsequently the 
firm was dissolved, and he transferred bis interest in 
the firm property to hisco-partner, but retained the 
note and mortgage, which he afterwards transferred 
to a third person to secure a loan made to his co part- 
ner for anequal amount, and used in payment of debts 
ofthe partnership. Held, that the mortgage still re- 
mained a lien upon the property, and was not merged 
by the previous transfers, a mortgage under the State 
statutes being a security only, which creates no estate 
in the land; and that the holder was entitled to en- 
force the same against the proceeds of the mortgaged 
property when sold in bankruptcy proceedings 
againstthe partnership.—MCDANIEL V. STROUD, U.S. 
C. C. of App., Fourth Circuit, 106 Fed. Kep. 486. 

6. BANKRUPTCY—Proof and Allowance of Claims— 
Preferred Creditors.—Under Bankr. Act 1898, provid- 
ing that “the claims of creditors who have received 
preferences shall not be allowed unless such credit- 
ors shall surrender their preferences,” a creditor who 
has received a partial payment while the debtor was 
insolvent, and within four months before the latter 
became bankrupt, must surrender such payment asa 
preference before he can prove the balance of his 
claim, notwithstanding the fact that he received it in 
the ordinary course of business, and without knowl 
edge or reasonable cause to believe that the debtor 
was insolvent, or a preference intended.—IN RE SECK- 
LER, U.S. D.C., D. (Kan.), 106 Fed. Rep. 484. 


7. BanKs—Checks—Equitable Assignment—Set-Off.— 
A check drawn by a wife and delivered to a creditor, 
in payment of her husband's debt, before the bank on 
which it was drawn was served with garnishment in 
asuit againstthe husband, operated as an equitable 
assignment of community money of husband and wife 
in the bank, to the amount of the check, and such 
bank was authorized to pay the check out of funds in 
its hands after service ofsuch garnishment.—NEELY 
v. GRAYSON COUNTY NaT. BANK, Tex.,618. W. Rep. 
559. 

8. BILLS AND NOTES — Alterations— Explanations.— 
Where the indorsee of a note showing alterations on 
its face proved the signatures of the defendants, the 
instrument was admissible in evidence without ex- 
planation of the alterations, since the latter raised no 
presumption for or against the note’s validity.— 
KLEIN V. GERMAN NaT. BANK, Ark., 61S. W. Rep. 572. 


9. BUILDING AND LOAN ASSOCIATIONs—Contract— 
Laws Governing.—Defendant obtained a loan from 
plaintiff building association, for which he executed 





a note secured by a mortgage; and the note was made 
payable at the home office, in Tennessee, and con- 
tained a clause that it was made under the laws of 
Tennessee, and the mortgage stipulated that the par- 
ties agreed thatthe mortgage and note were to be con- 
sidered a Tennessee contract, to be governed by the 
laws ofthat State. Held, that the contract was a Ten- 


‘nessee contract,and governed by its laws.—CaRPEN- 


TER V. Lewis, 8S. Car., 888. E. Rep. 244. 

10. BUILDING AND LOAN ASSOCIATIONS — Withdrawal 
Creditors—By-Laws.—A by-law of a foreign building 
association requiring withdrawal creditors to accept 
scrip payable at the time when their stock would have 
matured will not be held illegal, when no statute of 
such State prohibiting such by-law is shown, and one 
ofthe courts of appeals of such State bas held that it 
is not repugnant to the statute.—HUNDERMARK V. 
NEW SOUTH BLDG. & LOAN A8sn., Miss., 29South. Rep. 
538. 

11. CARRIERS—Passenger—Wantonness— Exemplary 
Damages.—Where a passenger receives injuries 
caused by the recklessness and carelessness of an en- 
gineer in suddenly backing the train as a passenger is 
preparing to alight, the jury is justifiedin awarding 
exemplary damages.—APPLEBY V. SOUTH CAROLINA & 
G. R. Co., 8. Car., 38S. E. Rep. 237. 

12. CONTRACT — Terms of Contract.—The contract of 
the sharebolder of a national bank with the bank and 
its creditors regarding its debts is that, to an amount 
not exceeding the par value of his shares of stock, 
and not exceeding bis equal and ratable proportion, 
he will pay, at such times and in such amounts as the 
comptroller of the currency shall demand, the debts 
and obligations of his bank.—DEWEESE V. SMITH, U. 
8. C.C. of App., Eighth Circuit, 106 Fed. Rep. 438. 


13. CONTRACT — Building Contracts — Rescission.— 
Contractors agreed to erect a house for the owner for 
a certain sum, payable in installments, which was 
rescinded by mutual consent after a third person had 
furnished materials, which were used in the building 
both by the contractors and by the owner, who subse- 
quently completed it. Held, that the material-man, 
having given due notice tothe owner, could recover 
for such materials furnished, notwithstanding the 
owner was compelied to expend a sum larger than the 
contract price to complete the house.—ROSANBAUM V. 
CARLISLE, Miss., 29 South. Rep. 517. 


14. CONTRACTS — Default — Liquidated Damages.—A 
builder contracted to complete plaintiff's houseon a 
certain date, the contract providing that, in case of 
default, the builder should pay $10 for every day 
thereafter that the building remained unfinished, as 
liquidated damages. The builder defaulted, and after 
notice to defendant, the surety of the builder, plaint- 
iff completed the building. Therental value of the 
building when completed was but $380 per month. 
Held, thatthe forfeiture provided inthe contract so 
greatly exceeded the actual damages thatit should be 
considered a penalty, though stated to be liquidated 
damages, and plaintiff should recover only actual 
damages.—WEEDON V. AMERICAN BONDING & TRUST 
Co., N. Car., 88S. E. Rep. 255. 

15. CoNTRACT—Evidence — Varying Written Instru- 
ments.—In an action ona note, proof of a contempo- 
raneous parol agreement that the payee would credit 
on the note acertain debt due the maker, as soon as 
the amount due on the note was reduced to the 
amount of the debt, is inadmissible, as varying a writ- 
ten contract.—BAILEY v. ROCKWELL CO. NaT. Bank, 
Tex., 61S. W. Rep. 530. 

16. CONTRACTS—Statute of Frauds—Written Con- 
tract.—Where a written contract forthe sale of per- 
sonalty is modified asto the manner of payment by 
parol, andthe modification remains executory, and 
the contract is one required by the statute of frauds 
to be in writing, the modification is unenforceable.— 
WARREN V. A.B. MAYER MFG. Co., Mo., 618. W. Rep. 
644. 
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17. CORPORATIONS—Directors — Mismanagement of 
Funds.—A corporation, or its receiver, is the proper 
and primary party to complain and cali the directors 
of the corporation to an account for negligent per- 
formance of their duties.—FISHER V. PaRR, Md., 48 
Atl. Rep. 621. 

18. CRIMINAL EVIDENCE — Murder — Res Gestw#.—On 
the trial of defendant for murder, two witnesses were 
permitted to testify that abouta half an hour after 
the deceased was shot they arrested defendant, and 
took him before deceased, who then accused defend- 
ant of the shooting, and of shooting bim for nothing. 
Held, that these statements were not admissible as 
res geste, since the transaction wasthen past, and 
every relation of it was ofa past event.—BROWN V. 
SraTkK, Miss., 29 South. Rep. 619. 

19. CRIMINAL Law-—Forgery. — An indictment for 
forging a receipt is detective which contains no ex- 
planatory averments showing how the receipt affected 
or discharged some obligation outside of the receipt 
itself.— RLACK v. STATE, Tex., 618. W. Rep. 478. 

20. CaiminaL Law—Howmicide — Defense of Imbecil- 
ity.—Denial of an application fora continuance can- 
not be considered if not embodied in the bill of ex- 
ceptions, notwithstanding the record recites thaton 
the denial defendant excepted.—S?TaTE V. PALMER, 
Mo., 618. W. Rep. 651. 

21. CRIMINAL Law — Homicide — Mutual Combat.— 
Code 1892, § 1159, making a person guilty of man- 
slaughter, instead of murder, who shall unnecessarily 
kill another while resisting an attempt by such per- 
son to do an unlawful act, does not apply to cases of 
mutual combat.—MCMAsTER V. STATE, Miss., 29 South. 
Rep. 622. 

22. CkIMINAL LAW— Homicide — Suspending Trial. — 
Pending a murder trial, the jury was excused for a 
few moments, and the court took up another matter, 
which lasted for about half an hour, the jury return- 
ing within a few minutes, and remaining in the court 
room during the consideration of the other matter, 
when the trial was resumed. Held, that the court did 
not lose control of the proceedings.—ONIDIAS V. STATE, 
Miss., 29 South. Rep. 525. 

23. CRIMINAL LAW—Homicide- Tbreats.— On a trial 
for murder, evidence by the State explaining that 
whatever threats were made by deceased were in con- 
sequence of an unfair division of lumver made of tim- 
ber brought by deceased to accused’s mill, and which 
uccused. was to saw on eyual shares, and that the 
share given by deceased to accused was not more than 
one-tenth or one-fifteenth part good lumber, the rest 
being culls, was incompetent, the fact that accused 
was dishonest inthis regard being irrelevant.—HOLT 
v. SraTE, Miss., 29 South. Rep. 527. 

24. CRIMINAL Law—Indictment — Duplicity.—An in- 
dictment charging the burning of a cotton house and 
certain bales of cotton contained therein is not faulty 
as charging two offenses, since the house could not be 
burned without the cotton, northe eotton without the 
house.—CLUE v. STATE, Miss., 29 South. Rep. 516. 

25. DBATH BY WRONGFUL ACT — Administrators— 
Joint Tort—Release.—Where, in an action by an ad- 
ministrator for wrongful death, defendant’s plea set 
up that the negligence relied on was committed 
jointly with a certain corporation, and that an ad- 
ministrator of deceased appointed in another State 
had released such corporation from all claims arising 
from the tort, a replication alleging that the tort was 
not a joint one was sufficient,—the plea not alleging 
satisfaction,—since a simple release to a stranger, 
without satisfaction, could not bea bar.—PISANO V. 
B. M. & J. F. SHANLEY Co., N. J., 48 Atl. Rep. 618. 

26. DgecEIT — False Pretenses — Procurement of 
Money.—Plaintiff alleged that he paid a sum of money 
to defendant to pay certain fines and costs, and to se- 
cure a settlement of certain criminal prosecutions, 
and that defendant falsely represented that the money 
was necessary to secure such settlements, and that he 








had secured them. The attorney general knew noth- 
ing of any effort to secure the settiements, and there 
was no evidence that the money was used to cor- 
ruptly influence the attorney general. Held, thata 
nonsuit of plaintiff on the ground that a recovery was 
barred because the money was paid for an unlawtful 
purpose was erroneous, since the attorney general 
bas power to entera nolle prosequi in criminal ceses, 
and it was not unlawful to endeavor to secure a set- 
tlement.—ROGERS Vv. HILL, R. I., 48 Atl. Rep. 670. 

27. Dseps—Description.—Where an uncertain de- 
scription of land in a deed refers to a -patent for fur- 
ther description, giving the correct number ofthe 
patent and the name of the patentee, and the patent 
correctly describes the land, such reference renders 
the identity of the land intended to be conveyed 
sufficiently certain.—LEaGUE V. SCOTT, Tex., 61S. W. 
Rep. 521. 

28. Deeps—Seal.—Where a deed’ contains the word 
“Seal” after the signature of thelgrantor, it isnot void 
for want of a seal because there is no scroll around 
such word.—CooK v. COOPER, 8S. Car., 38 8. E. Rep. 
218. 

29. Divorce — Evidence. — A divorce cannot be 
granted where any element in the proofs necessary to 
sustain the decree is wholly dependent upon the un- 
corroborated testimony Of the complainant. — HIRES 
v. Hires, N. J., 48 Atl. Rep. 598. 

30. DOMICILE—Evidence.—A man having a wife and 
children, with whom he permanently resides ina 
given county did not, by accepting acontract in an- 
other county, renting a furnished house therein, and 
occupying the same with his family during the period 
eovered by the performance of such contract, acquire 
a domicile in the latter county when he did not intend 
toabandon his domicile in the county first referred 
to, or that he or his family should permanently reside 
elsewhere, but did intend that his and their stay in 
the county wherein the contract was to be performed 
should be temporary only,and terminate upon the 
completion thereof.—KNIGHT v. BOND, Ga., 38S. E. 
Rep. 206. 

31. DowER—Property in Common—Partition.—Where 
a hueband who owes an undivided interest in com- 
mon in real estate conveys it without his wife relin- 
quishing her dower right therein, a subsequent parti- 
tion in kind, by agreement of the owners in common, 
does not extivguish her dower right therein, though a 
partition by sale would have had such effect.—GaFF- 
NEY V. JEFFERIES, S. Car., 888. E. Rep. 216. 

32. EMINEYT DomaiIn—Railroads—Coal Mining Com- 
pany.— Where a railroad company is regularly organ- 
ized as such under laws making ita common carrier, 
the fact that its officers, directors, and stockholders 
are the same as those of a coal mining company, from 
which the railroad company will probably draw the 
major portion of its business, and that the mining 
company has loaned the railroad company the most 
of the capital required to build the road, does not 
render it a private road,so as to deprive it of the 
power of eminent domain.— Kansas & T. COALRY. Co. 
v.. NORTHWESTERN COAL & MINING CO., Mo., 61 S. W. 
Rep. 684. 

33. EXECUTION—Sale—Setting Aside.—Where lands 
were advertised for sale under an alias execution on 
a judgment of the county court, andthe sheriff, con- 
trary to the directions of the owner of the judgment, 
sold the land, when he was not present, to one who 
did not pay his bid, and to whom no deed was made, 
the county court has jurisdiction of a motion to set 
aside the sale,and havethe lands resold under the 
original levy.—STaTE NaT. Bank CF DALLAS V. HatH- 
away, Tex., 618. W. Rep. 525. 


84. EXECUTORS—Accounting—Ex Parte Settlement. 
—Where a bill by an executor againet devisees alleged 
that in settlement of the executor’s accounts a certain 
sum was found due the executor, and that there were 
no assets in his hands, wherefore he sougbt to charge 
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the same to the devisees, a demurrer could not be 
sustained on the ground that the ex parte settlement 
before the commissioner was not prima facie evidence 
of the amount due, since there was nothing on the 
face of the bill showing that the executor intended to 
rely on such evidence.—LEBAVELL V. SMITH’S EX'RS., 
Va., 38S. E. Rep. 202. 

35. FeDERAL COURTS — Appeal — Jurisdictional 
Amount.—Jurisdiction to the Supreme Court of the 
United States on appeal from the Court of Appeals of 
the District of Columbia is not given by allegations of 
damages in excess of $5,000 caused by levy on property 
worth not more than $1,800, and compelling the pay- 
ment thereby of ajudgment amounting to less than 
$100, although the pleading charges illegality and 
spite, where it alleges no facts of violence or insult 
which could justify exemplary damages.—MAaGRUDER 
v. ARMES, U.S. 8.C., 21 Sup. Ct. Rep. 454. 

36. FEDERAL COURTS—Followirg State Decisions.— 
The deeisions of the highest court of a State, to the 
effect that provisions of, the State constitution re- 
specting the passage of a statute are mandatory, must 
be followed on that question by a federal court, irre- 
spective of the rule adopted by the federal court in 
respect to federal statutese.— BOARD OF COMMISSION- 
ERS OF WILKES CounTY V. W. N. COLER & COMPANY, 
U.S.58.C.,21 Sup. Ct. Rep. 458. 

37. FEDERAL CourTs—Jurisdiction — Receivers.— A 
federal court has jurisdiction of a proceeding by the 
parties interested in a corporation for which it has 
appointed a receiver to enjoin bim, on obtaining bis 
discharge, from making use of the knowledge of the 
corporation’s business acquired by him in his office of 
receiver, by engaging in competition with it,or the 
successor to its business, though all the parties to the 
proceedings are citizens of the State; but under such 
conditions it cannot inquire into any contractual ob- 
ligations of his not to enterinto such competition.— 
LAvIS V. CONSUMERS’ BREWING Co., U. S.C. C., E. D. 
(Pa.), 106 Fed. Rep. 435. 

38. HaBgEAS CorPUS—Application to Federal Court.— 
An application to a federal court fora writ of habeas 
corpus to release a person imprisoned under a judg- 
ment of a municipal court of a State, on the ground 
that the statute under which he was convicted is un- 
constitutional, should be denied without prejudice to 
a subsequent renewal of it, when the accused has not 
availed himself of such remedies asthe laws of the 
State afford for a review ofthe judgment in the State 
courts.—STATE OF MINNESOTA V. BRUNDAGE, U.S.S. 
C., 21 Sup. Ct. Rep. 45f 


39. HUSBAND AND WI¥E—Commupbity Property—In- 
surance.—A surviving busband is not entitled, as 
against the surviving children, to absolute title to the 
homestead and other exempt property, because of his 
having paid community debts from the proceeds of a 
policy issued during the marriage on the life of the 
wife, in bis favor.—MARTIN V. MCALLISTER, Tex., 61S. 
W. Rep. 522. 


40. HUSBAND AND WiF8—Failure to Plead Coverture. 
—Where an action was brought against a married 
woman before the married woman’s act took effect, 
but the issues were not completed until after that 
time, it was not error to render a personal judgment 
against defendant in the absence of a plea by her that 
she was under the disability of coverture when the 
debt was contracted.—BETHEL Vv. DURALL, Ky., 618. 
W. Rep. 699. 


41. INSURANCE—Vacancy of Premises—Forfeiture— 
Walver.—An insurance adjuster knew that the policy 
had been forfeited by breach of a condition therein, 
and, insured having refused to sign an agreement 
stipulating that the insurer waived po rights by in- 
vestigating the loss, the adjuster then stated that he 
did not waive any conditions, but proceeded to adjust 
the loss. He required Insured to make a list of de- 
stroyed property, etc., and went away without having 
claimed a forfeiture, and Insured went to the expense 





of employing lawyers to make out his proofs of loss 
Held, that the forfeiture was waived. — GERMAN- 
AMERICAN Ins. Co. v. EVANTS, Tex., 61 8. W. Rep. 536. 

42. INSURANCE— Waiver of Proofs of Loss.—An action 
on a policy was not barred by plaiatiff’s failure to file 
proofs of loss within the required time, where the ad- 
juster told plaintiff not to telegraph the company, as 
he would make up proofs of the loss and send them to 
the company; such statement constituting a waiver of 
proof by insured.—STRAUSE V. PALATINE INS. Co., N. 
Car., 388. E. Rep. 256. 

43. JODGMENT—Omission to Date.—Omission to date 
a judgment is a mere irregularity, which will not in 
vulidate it. — BORWELL & Dona Co. V. CHAPMAN, 8. 
Cur., 38S. E. Rep. 222. 

44. JUDGMENT BY DEFAULT—Negligence of Counsel. 
—A new tréal will be granted on a showing by affidavit 
that a defendavt had a probably good defense, but 
that, through negligence of his attorney in failing to 
appear, judgment was had against him by default.— 
D&NSEREAU V. SAILLANT, R. I., 48 Atl. Rep. 668. 

45. LANDLORD AND TENANT— Defective Premises.—A 
landlord is not liable for personal injuries toa servant 
of his tenant arising from a defect in the rented 
premises, of which the landlord had no knowledge, 
and which he had not been notified to repair.—OCEAN 
SrEAMSHIP CO. OF SAVANNAH V. HAMILTON, Gu., 38 S. 
EK. Rep. 204. 

46. LANDLOED AND TENANT — Eviction—Damiages.— 
W here a tenant sues his landlord for wrongful evic- 
tion, resulting from the landlord taking possession 
und shoring up the walls of the building to prevent an 
injury thereto threatened by the removal of a build- 
ing ofan adjoining property owner, and damage is 
svught for injuries caused by dirt, it is not error to in- 
struct that there can be no recovery for such injury 
resulting from the tearing down of the building be- 
longing tothe adjoining owner, since the defendant 
and such owner are not joint tort-feasors.—DE DONATO 
v. MORRISON, Mo., 61S. W. Rep. 641. 

47. LANDLORD AND TENANT—Right to Remove Build- 
ing.—Where a lessee takes possession of real estate 
under a lease requiring him to erect a specified build- 
ing thereon, and providing a forfeiture for a failure so 
tu do, and not authorizing its removal by the lessee, 
the latter cannot remove such building. — BoyD Vv. 
DOUGLASS, Vt., 48 Atl. Rep. 638. 

48. LIEEL AND SLANDER— Previous Good Character.— 
Evidence of plaintiff s previous good character is pot 
admissible bn chief to prove that he is not guilty of the 
matters charged in a libel, but such evidence is ad- 
missible as bearing on the question of damages.— 
STARK V. PUBLISHERS: GEORGE Knapp & Co., Mo., 615. 
W. Rep. 669. 

49. LIMITATIONS—Amendment of Petition—Delay.— 
An action was not barred, though an amended peti- 
tion for the purpose of perfecting the cause of action 
stated in the original petition was not filed until after 
the period of limitation had expired. — TURNER V. 
MITCHELL, Ky., 61 8. W. Rep. 468. 

50. LIMITATIONS OF ACTIONS — Trusts — Fraudulent 
Conveyances. — Where a debtor conveys his land to 
his wife to defraud his creditors, and to bold in secret 
trust for his benefit, the statute of limitations does not 
run in her favor against the claims of his creditors, 
since the title never vested in her.—O’NEAL v. CLY- 
MER, Tex., 61S. W. Rep. 545. 


51. ManDAMUS —Board of Supervisors.—W bere, in the 
opinion cf a board of jsupervisors, thecounty clerk’s 
office, erected by their predecessors, was intended by 
them to be fire proof, as required by Code, § 925, and 
in the judgment ofthe board the same is fire-proof, 
mandamus will not lie to compel the board to erect an- 
other office, on the ground that the present one is not 
in fact fire-proof.—BROADDUS V. BOARD OF SUPERVIS- 
ORS OF ESsEX Counry, Va., 38S. E. Rep. 177. 

52. MASTER AND SERVANT— Fellow Se1varnts.—A eection 
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foreman, whose duty it was, in going over the road 
with his men, to control the brakes on the handcar, in 
performing that duty, was the superior of the men on 
the car, and not their fellow-servant, and therefore 
the master was liable for the death of one of them 
through his negligence in suddenly applying the 
brakes without giving notice of his intention to do so. 
—ILLINOIS CENT. R. Co. V. JOSEY’S ADMR., Ky., 618. 
W. Rep. 703. 

53. MASTER AND SERVANT — Negligence — Guarding 
Machinery.—In an action for injuries sustained by 
reason of plaintiff's hand being caught in cogwheels 
which were insufficiently guarded, it was proper to 
refuse an Instruction that the employer does not 
guaranty or insure the employee against injury from 
machinery, but he discharges the measure of his duty 
if he provides such guards for the protection of the 
employees as a person of ordinary care would deem 
sufficient, since the instruction called fora less de- 
gree ofcare than that required by the statute.—LORE 
v. AMERICAN MFG. CoO., Mo., 618. W. Rep. 678. 

54. Mines—Location—Overlaps.—For the purpose of 
locating a mining claim with parallel lines, parts of 
the lines may be within another claim, though within 
the overlaps the rights of the older claim prevail.— 
BUNKER HILL & S. MINING & CONCENTRATING CO. V. 
EMPIRE STATE IDAHO MINING & DEVELOPING Co., U.S. 
C. C. D. (Idaho), 106 Fed. Rep. 471. 

55. MONOPOLIES—Trusts—Contracts.—An agreement 
by a brewing company not to sell beer to anyone ex- 
cept defendant within a certain designated territory. 
contributory to defendant’s place of business, is not 
within Rev. Stat. 1895, art.5313, which defines as trusts 
all combinations of capital, skill. or acts to create or 
carry out restrictions in trade, or to prevent competi. 
tion in the sale or purchase of commodities.—VaANDB 
WEGHE V. AMERICAN BREWING CO., Tex., 618. W. Rep. 
527. . 

56. MorTGaGges — Description Inserted after Ac. 
knowledgment.—A trust deed was given by Ltothe 
defendants, in which the description of the property 
was not inserted until after it had been signed, sealed 
and acknowledged by L. The deed was properly re- 
corded and thereafter plaintiff, without examining 
the record acquired titleto the property by the pur. 
chase of a judgment in favor of L, rendered in an 
action to determine L’s title. Defendants without any 
knowledge of plaintiff’s title, foreclosed their trust 
deed after L’s decease, and became purchasers at the 
foreclosure sale. Held,in trespasstotry titletothe 
land, that the insertion of the description of the 
property in the deed after its acknowledgment did 
not render the recording thereof inoperative, third 
parties being precluded from questioning the notarial 
certificate; and hence defendants, by the foreclosure 
proceedings of their prior lien, acquired a perfect 
title to the property.—HENKE Vv. STaCcY, Tex., 618. W. 
Rep. 509. 


57. MORTGAGES—Liability on Stipulation to Assume. 
—A grantee whose deed contains a stipulation that he 
will assume and pay off a mortgage onthe land is 
personally and primarily iiable for any deficiency re- 
maining after the proceeds of the land have been ap. 
plied to the debt, in a direct action brought by the 
mortgagee in his own name. —JOHNS ¥. WILSON, U. 
8. 8. C., 21 Sup. Ct. Rep. 445. 


58. MORTGAGES—Mortgagee in Possession—Redemp.- 
tion.—Where a mortgagor fraudulently induced his 
mortgagee to accept a conveyance of the mortgaged 
premises instead of foreclosing, the mortgagee 
having no knowledge of the existence of a second 
mortgage, and he subsequently sold the land, and his 
grantee made improvements thereon, and at the time 
of the giving of the deed to the mortgagee the second 
mortgagee had knowledge of it, but gave no notice of 
his mortgage, the first mortgage being reinstated by 
reason ofthe fraud, the seeond mortgagee might not 
redeem without making compensation for the im 





provements. — HOWARD Vv. CLARK, Vt., 48 Atl. Rep. 

59. MORTGAGE — Release — Consideration. — As be- 
tween mortgagor and mortgagee, and likewise as be- 
tween a person buying the mortgaged property and 
one buying the note secured, neither having notice or 
knowledge of any release of the mortgage, there is no 
release, notwithstanding an instrument given by the 
mortgagee purporting to be a release and satisfaction 
of the mortgage in consideration of full payment of 
the debt secured.—SELLS V. TOOTLE, Mo., 618. W. Rep. 
579. 

60. MORTGAGES—Trust Deed—Sale.—Where a deed of 
trust provided that on default the trustee should duly 
advertise the sale insome newspaper publisbed ina 
certain city, and the trustee advertised the salein a 
daily newspaper in such city for 12 days, making six 
insertions therein every other day, and in addition 
mailed printed bhandbills to all the post-offices in the 
vicinity of the property, and also the court house, 
with the request that they be posted, and mailed 
others to persons whom it was supposed might be- 
come purchasers, the mortgagor cannot object that 
the sale was not duly advertised.—WILSON V. WALL, 
Va., 388. E. Rep. 181. 

61. MUNICIPAL BoNDS—Repeal of Statutory Provis- 
ions for Payment.—Where the legislature of a State 
has authorized a municipality to issue bonds, and 
provided in the same act for the levy of taxes to pay 
the principal and interest of the same, such provision 
becomes a part of the contract on the issuance of the 
bonds, which cannot be impaired by any subsequent 
legislation; and a federal court which has rendered a 
judgment againstthe municipality on such bonds or 
their coupons may compel the levy of atax for its 
payment by mandamus, notwithstanding the at- 
tempted repeal ofthe provisions therefor by the legis- 
lature.—HIcKs v. CLEVELAND, U. 8. C. C. of App., 
Fourth Circuit, 106 Fed. Rep. 459. 

62. MUNICIPAL CORPORATION6—Contracts— Quantum 
Meruit.—Where a contract within the power of a pub- 
lic corporation is set aside for irregularity, there may 
be recovery, a8 On a quantum meruit, against such cor- 
poration for work and materials furnished under such 
contract before legal attack, irrespective of any ben- 
efit derived therefrom.—WENTINK V. BOARD OF 
CHOSEN FREEHOLDERS OF Passaic County, N. J., 48 
Atl. Rep. 609. 

63. MUNICIPAL CORPORATIONS—Election of Officers— 
Power of Mayor.—Where city aldermen hold an elec- 
tion for a tax collector, required by Code, § 2992, to be 
elected by the mayor and aldermen, and five aldermen 
vote for one candidate, and four for another, the 
mayor cannot cast his vote for the minority candi- 
date, and then cast a deciding vote to elect such can- 
didate, since the mayor is not a member of the board 
of aldermen, and is only entitled to vote when there 
is a tie.—OTT v. STATE, Miss., 29 South. Rep. 520. 

64. MUNICIPAL CORPORATION — Ps yment of Debts— 
Constitutional Law.—It is competent for the legisla- 
ture to make provision to constrain a municipal cor- 
poration to take proceedings for the payment of debts 
contracted during its previous illegal existence.— 
COOPER V. SPRINGER, N. J., 48 Atl. Rep. 605. 

65. MUNICIPAL CORPORATION— Power to Acquire Real 
Estate.—Under the general power given a city by 
Rev. 8t. 1845, ch. 84, § 1, to hold, purchase, and convey 
such real estate as its purposes shall require, it may, 
where necessary, acquire land outside its limits for 
wharf purposes, though its charter, reciting that it 
may purchase, receive, and hold real estate outside 
the city for certain purposes, does not mention wharf 
purposes.—HAFNER V. CITY OF ST. LOUIS, Mo., 618. W. 
Rep. 632. 

66. MUNICIPAL CORPORATIONS — Sidewalks—Injuries 
—Infants—Negligence.—In an action for injuries to 
plaintiff’s minor son, sustained by reason of a defect- 
ive sidewalk, it wags error to instruct thatthe son was 
bound to exercise such reasonable care as a boy of his 
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age, experience, and intelligence was ‘‘individually 
capable of,” since the boy was bound to exercise only 
that degree of care which, under like circumstances, 
was reasonably to be expected of one of his years and 
capacity.—STERN v. BENSIECK, Mo., 618. W. Rep. 994. 

67. NATIONAL BANK—Oostract—Ultra Vires.—A com- 
plaint alleged that defendant, a national bank, by let- 
ter agreed thata draft drawn by plaintiff, not to ex- 
ceed a certain sum, on a certain firm, for goods 
shipped to them by plaintiff, should be paid, and that 
in consideration of such guaranty plaintiff shipped 
the goods to such firm, but that the draft had not been 
paid, and defendant refused to pay it. Held, that 
where acorporation has entered into a contract not 
illegal, which the otber party has performed, it will 
not be heard to claim ultra vires to avoid performance 
on its part, and, since the national banking act does 
not prohibit such acontract, the complaint stated a 
cause of action, and a demurrer thereto should be 
overrvled.—HUTCHINS V. PLANTERS’ NAT. BANK OF 
RICHMOND, N. Car., 888. E. Rep. 252. 

68. NEGLIGENCE — Knowledge — Evidence.—In ac- 
tion for injuries received in an elevator which had 
been used six months, evidence that it had been con- 
tinuously defective during that time, and that the ele- 
vator boy, during his service, was continually incom- 
petent, was relevant, as showing knowledge of the 
defects and incompetency by defendant.—MEYER’S 
SONS V. FALK, Va., 888. E. Rep. 178. 


69. PARTNERSBIP—Evidence to Establish.—An al- 
leged partner had, prior to January 1, 1897, been em- 
ployed by a firm. There were no written articles, but 
in August ofthe same year a certificate of partner- 
ship was filed, signed by the employee and the other 
members of the firm, and published in the news- 
paper, together with a formal announcement ofthe 
formation ofthe firm. Business cards were prepared 
with the name ofthe firm froma draftin such per- 
son’s own handwriting. Held sufficient to establisha 
partnership.—IN RE GRANT, U.S. D.O.,8. D.(N. Y.), 
106 Fed. Rep. 495. 

70. RAILROAD COMPANY—Contributory Negligence.— 
It is immaterial that the bell of an engine which 
struck a person at acrossing was not rung as required 
by statute; she having notice of the approach of the 
train, having heard and recognized the whistle, and 
seen the headlight.—HUTCHINSON v. MISSOURI Pac. 
Ry. Co., Mo., 618. W. Rep. 635. 

71. RAILROAD COMPANY—Negligence. — Instructions 
which made the negligence of defendant’s engineer in 
unnecessarily blowing a whistle and allowing steam 
to escape so asto frighten plaintiff's horse depend 
solely on whether circumstances in his knowledge ad- 
monished him tbat Injury to plaintiff would probably 
result therefrom, were erroneous.—INABNETT V. ST. 
Louis,I. M. & 8. Ry. Co., Ark., 61 8S. W. Rep. 570. 

72. SaLEs—Acceptance—Guaranty.—Where, after a 
machine sold had been under test for longer than the 
time specified in the contract, and the buyer wrote 
the seller that it was not upto contract, and after a 
certain date he would hold the machinery as security 
for the advances made and for damages, but he pro- 
ceeded after that time to operate the machine for sey- 
eral weeks, and until it was taken under attachment 
in an action for the price, such operation constituted 
an acceptance.—STILLWELL BIERCE & SMITH VAILE Co. 
Vv. BILOXI CANNING CO., Miss., 29 South. Rep. 5138. 


73. SLaves — Marriage — Legitimacy of Children.— 
Under Rev. St. 1899, § 2820, providing that the children 
of persons who were slaves and were living together 
in good faith as man and wife at the time of the birth 
of such children shall be decreed to be legitimate, 
etc., it is no objection to such legitimacy that the 
parents, being slaves, had no ability to contract, and 
hence could not exercise good faith.—LEEg v. LEE, 
Mo., 618. W. Rep. 631. 

74, SPECIFIC PERFORMANCE — Unilateral Contract— 
Memorandum.—Under Rev. St. 1899, § 8418, requiring 





contracts for the sale of real estate to be in writing, 
and signed by the party to be charged, such a con- 
tract may be enforced by suit for specific perform- 
ance, though it is unilateral,or signed only by the 
party to be charged.—SMITH V. WILSON, Mo., 618. W. 
Rep. 597. 

75. TAXATION — Exemption — Government Land.— 
Land entered under the bomestead laws of the United 
States cannot be sold for taxes before a patent is per- 
fected.—HO6KINS V. ILLINOIS CENT. R. CO., Miss., 29 
South. Rep. 518. 

76. TaAXaTION—Municips! Corporations— Ordinances. 
—Where, subsequent to the commencement of a suit 
to restrain the collection of taxes by acity, it passed 
an ordinance providing that the collection and en- 
forcement of taxes for municipal purposes on prop- 
erty within the city should not be stayed or 
prevented by injunction or order issued by any 
court or judge, but did not indicate that it was to 
have a retroactive effect, such ordinance did not 
deprive:the court of jurisdiction to grant the injunc- 
tion.—VE8TA MILLS ¥. CITY COUNCIL OF CHARLESTON, 
8. Car., 388. E. Rep. 226. 

77. UsurY—Note for Money Borrowed to Pay.—The 
fact that the note sued on was executed for money 
borrowed by defendant to pay a debt owing by herto 
a building and loan association, which embraced 
usury, does not entitle defendant to plead the 
usury in the original transaction, though plaintiff was 
the president of the association, and may have made 
the loan to enable the association to collect its debt. 
RaTLIF FE V. BUCKLER, Ky., 618. W. Rep. 472. 

78. VENDOR AND PURCHASER—Adverse Possession.— 
Where a minor made a parol sale of land, and the 
vendee took possession, and paid the purchase price, 
his possession was adverse,and was not thatofa 
vendee in possession under an unexecuted contract of 
sale merely because the minor had ‘promised to 
execute a deed when he attained majority.—OGLE Vv. 
Hienet, Mo., 618. W. Rep. 596. 


79. W1LL—Charities— Trusts. — A will bequeathed 
property to an incorporated Masonic lodge, and its 
successors forever, in trust, the income to be applied 
annually ‘‘for the relief of needy members of such 
lodge, or preferably for the general purposes of the 
lodge, including now and then, if desired, an appro- 
priation for proper forms of entertainment for the 
members.” Held, that though the first object wasa 
charitable one, for which a charitable trust would be 
valid, the second object, for which the testator ex- 
peesses his preference, was not charitable, and hence 
the bequest was voild.—MASON v. PERRY, R.I., 48 Atl. 
Rep. 671. 


80. WILL8— Construction — ‘‘Personal Representa- 
tives.”—Testator devised her estate to her busband 
and chfldren, and provided that the executors should 
retain out of the share of each child one-tenth part 
thereof, which should be invested for the benefit of 
such beneficiary, to whom all interest should be paid 
during the life of the beneficiary, and as each child 
died his or her retained part should be paid to his or 
her “personal representatives.” Held, that the words 
**personal representatives” meant the executor or 
administrator of a deceased beneficiary, and not the 
beneficiary’s next of kin, and the beneficiary’s re- 
mainder was subject to devise.—LYON V. FIDELITY 
BaNK OF DugHAM, N. Car., 388. E. Rep. 251. 


81. WITNESSES—Competency.—Under Rev. St. 1889, § 
8918, providing that, in actions where one ofthe 
original parties to the contract or cause of action in 
issue is dead, the other party shall not be admitted to 
testify in favor of any party to the action claiming 
under him, the widow of a deceased grantor is nota 
competent witness against the genuineness of an al- 
leged deed from herself and husband, under which 
defendants claim title in an ejectment suit brought by 
the grantees ina later deed from herself.—Davis v. 
Woop, Mo., 61S. W. Rep. 695. 








